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introduction
The last fifteen years has seen a rise in both the importance and the

strength of intellectual property rights in the world economy; rights have
expanded in areas ranging from the human genome to the internet and have
been strengthened with legally backed digital fences, lengthened copyright
terms and increased penalties. Is this expansion of intellectual property
necessary to respond to new copying technologies, and desirable because
it will produce investment and innovation? Must we privatize the public
domain to avoid a “tragedy of the commons,” or can  the technologies of
cheap copying and global networks actually make common pool
management more efficient than legal monopolies? Questions such as these
have thrown attention on the “other side” of intellectual property: the public
domain. What does the public domain do? What is its importance, its
history, its role in science, art, and in the building of the internet? How is the
public domain similar to and different from the idea of a commons? This
conference, the first major meeting to focus squarely on the topic of the
public domain, will try to answer some of these questions in areas ranging
from the human genome to appropriationist art, from the production of
scientific data to the architecture of our communications networks.

The papers gathered in this collection are attempts to answer these
questions.  On our request, the authors, all of whom are leading thinkers in
the field, have made them available as discussion drafts, lacking the polish,
the reservations, the citations, the second and third thoughts that more time
would have provided. In return, we ask that you be charitable in noticing
typos and slips of the pen, or brain. Thanks to all the contributors for
producing such excellent papers on such short notice. 

The Duke Conference on the Public Domain is made possible
by a very generous grant from the Center for the Public Domain 
http://www.centerpd.org 
Thanks to the Center for their support and in particular to Laurie Racine, Jen
Horney, & Tawnya Louder-Reynolds for all their hard work.   We would also
like to acknowledge the support of Duke Law School’s intellectual property
program; thanks to Professors David Lange and Jerome Reichman for
organizing panels, to Eileen Wojciechowski, the conference coordinator and
to Patti Meyer and Kurt Meletzke for countless organizational efforts, to
Daphne Keller and William J. Friedman, the Senior Fellows in Intellectual
Property and the Public Domain & to Lauren Dame, Associate Director of
the Duke Genome, Ethics, Law and Policy Center
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excerpts from the papers

The framing papers for the conference are intended to start the discussion
before the conference even begins.  They are arranged in sections
corresponding to the organization of the conference: 
3  the history and theory of the public domain:  

3 a ‘state of the public domain’ report: digital networks, cultural creation
and basic science   

3 subject area 1: the cultural public domain:  fair use and appropriation
3 subject area 2: commodification of the public domain: the challenge

for science and innovation
3 subject area 3:  the architecture of networks:  the public domain in

bandwidth, software and content 
3 the constitutionalization of the public domain

3 the history and theory of the public domain 3

james boyle,
the second enclosure movement and the construction of the public
domain   We are in the middle of a second enclosure movement; it sounds
grandiloquent to call it "the enclosure of the intangible commons of the mind"
but in a very real sense, that is just what it is.... [This essay  argues]  that it is
not enough merely to offer criticisms of the logic of enclosure.  What's
needed is deeper; a change in the way that these issues are understood, a
change that transforms even our perceptions of self-interest, making
possible coalitions where none existed before.   In.. this essay, I try to
develop the vocabulary and the analytic tools for such a change.   I offer an
historical sketch of various types of skepticism about intellectual property,
from the anti-monopolist criticisms of the Framers of the American
Constitution, through the emergence of affirmative arguments for the public
domain, to the use of the language of the commons to defend the possibility
of distributed methods of non-proprietary production. In many ways, it turns
out, concepts of the public domain show the same variation in assumptions,
the same analytic differences, as the concept of property itself.  I conclude by
arguing that, for a number of reasons, the appropriate model for the change
in thinking that I am arguing for comes from the history of the environmental
movement; the invention of "the environment" as a concept  pulls together a



1  The paper on science and the public domain, from J.H. Reichman & Paul Uhlir, will be
available  later.
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string of otherwise disconnected issues,  offers analytical insight into the
blindnesses implicit in prior ways of thinking, causes perception of common
interest where none was seen before. Like the environment, the public
domain must be "invented" before it is saved.  Like the environment, like
"nature," the public domain turns out to be a concept that is considerably
more slippery than many of us realize. And like the environment, it turns out
to be useful, perhaps even necessary, nevertheless...

charlotte hess and elinor ostrom 
artifacts, facilities, and content: information as a common-pool
resource
  [C]ompetition for ownership of previously shared resources is not unique to
the public domain of knowledge. . . .  The goal of this paper is to summarize
the lessons learned from a large body of  international, interdisciplinary
research on common-pool resources (CPRs) in the past 25 years and
consider its usefulness in the analysis of the information as a resource. We
will suggest ways in which the study of the governance and management of
common-pool resources can be applied to the analysis of information and
“the intellectual public domain.” . . .   As one of the framing papers for this
conference, we will focus on the language, the methodology, and outcomes
of research on common-pool resources in order to better understand how
property regimes affect the provision, production, distribution, appropriation,
and consumption of scholarly information. Our brief analysis will suggest that
collective action and new institutional design play as large a part in the
shaping of scholarly information as do legal restrictions and market forces.

3 a ‘state of the public domain’ report: digital networks, cultural
production and basic science1 3
pamela samuelson, 
digital information, digital networks, and the public domain  [S]ome of
what is in the public domain is detritus; some of what is valuable in the public
domain might be better utilized if propertized to some degree; other parts of
the public domain need to remain open and unownable as sources for future
creations.  In the course of explaining why I embrace this seemingly
contradictory perspective, I will offer a map of the public domain. This map is
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a useful prelude to a discussion of possible impacts of various legal and
policy developments affecting the digital public domain.  Some initiatives, I
will argue, would have adverse effects on the digital public domain, while
others may not.  This paper will identify a number of threats to the public
domain that deserve attention.  It will also celebrate contributions that
digitalization and digital networks have made in extending the public domain
and enabling projects to preserve the digital commons. 

negativland, 
two relationships to a cultural public domain  A question to consider is
this: should those who might be borrowed from have an absolute  right to
prevent all such free reuses of their properties, even when the reuse is
obviously part of a new and unique work?  Do we want to actually put all
forms of unauthorized reuse under the heading of "theft," implicating a
socially valuable art form such as collage with criminal intent - a form which
may be making controversial social or cultural points and cannot operate
true to its vision when, regardless of whether or not it can afford the price of
authorization, prior permission is required?  We'd like to see copyright law
acknowledge the logical and inalienable right of artists, not publishers or
manufacturers, to determine what new art will consist of. 

3 subject area study 1: creativity, appropriation, culture and the
public domain  3

david lange and jennifer lange anderson,
copyright, fair use and transformative critical appropriation   In this
essay we propose an extended interpretation of copyright's fair use doctrine. 
Building on expanded readings of earlier scholarly work and case law, we
suggest that fair use must be understood to make deliberate room for
transformative appropriation of copyrighted work whenever the appropriation
and transformation are necessary steps toward the realization of significant
social criticism. . . . Our proposal would substantially limit the present ability
of a copyright proprietor to employ infringement theories so as to impede
social commentary arising from transformative appropriations of copyrighted
work.  It would do so by recognizing an affirmative presumption of fair use in
the settings we describe, in terms more readily accessible to the creators of
appropriative social criticism than is now the case.   We believe that these
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changes would represent a significant improvement in the fair use doctrine
itself.

3 subject  area study 2: commodification of the public domain:
the challenge for science & innovation  3

arti k. rai and rebecca s. eisenberg, 
the public and the private in biopharmaceutical research  [B]iomedical
research comes from a . . . tradition of open science, in which longstanding
norms call for providing free access to new knowledge in the public domain. 
This tradition has eroded considerably over the past quarter century as
patent claims have reached further upstream from end products to cover
fundamental discoveries that provide the knowledge base for future product
development. . . .  [A significant factor] promoting intellectual property claims
in the early stages of biomedical research has been the explicit policy of the
U.S. government to promote patenting of government-sponsored research
results by universities, government agencies, and other recipients of federal
research funds. . . .  We believe that the time is ripe to alter the Bayh-Dole
Act to give funding agencies more latitude in guiding patenting and licensing
activities of their grantees.  More generally, we would welcome recognition
by Congress that patenting is not always or even usually the best way to
maximize the social value of inventions and discoveries made with federal
funds. 

3 subject area study 3: from anarchist software to peer2peer
culture: the public domain in bandwidth, software and content 3

lawrence lessig, 
the architecture of innovation      Our future is this: the free speech clause
of the first amendment will be read to entitle those who own the wires to
change the logical layer and make it owned as well. . .  and the free culture
that we have seen flourish in this commons built by the Internet will be
captured and controlled again by those who control most of the content and
by those who succeed in Congress in expanding their control from the
imperfect to the perfect. The future of control will get built by an idea; the idea
that property is good so more property is better. It will get sanctioned by a
culture that has forgotten any distinction, and that is so blinded by what is has
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forgotten that it does not even notice when the most extraordinary innovation
that our culture has seen since Thoreau was a name most Americans could
spell is built. . .  on an architecture that mixes freedom and control; that built
property within a commons; that got its life from this mix of property and the
commons.

3 the constitutionalization of the public domain? 3

yochai benkler 
through the looking glass: alice and the constitutional foundations of
the public domain    Exclusive private rights in information exist in
tension with individual freedom to read and express oneself.  This tension is
mediated by constitutional constraints placed on Congress when it enacts
such rights, constraints that in practice some lower courts have relaxed.  The
constraints are justified because exclusive private rights in information that
are too strong entail substantial costs in terms of democracy and autonomy. .
. . What is up for grabs in these debates is the way that information and
culture is produced in the pervasively networked society. . . .  The constitution
cannot be silent or neutral in these questions.  It places its thumb on the
scales of freedom on the side of a robust democratic discourse, of diversity
of antagonistic voices, and of individual expressive autonomy.  



1  Professor of Law Duke Law School.  E-mail  boyle@law.duke.edu Essays http://james -
boyle.com This is a preliminary discussion draft produced for the Conference on the Public Domain
at Duke Law School, Nov 9-11. Thanks to Yochai Benkler and Larry Lessig for comments, and to Matt
Jones, Greg Manter and Victoria Von Portatius for their research.  

2  Anon.  Most commonly assumed to be a response to Sir Charles Platt’s enclosure efforts
of 1764, though other provenances are also offered.  

1

The Second Enclosure Movement and the
Construction of the Public Domain

James Boyle1

The law locks up the man or woman 
Who steals the goose from off the common 

But leaves the greater villain loose 
Who steals the common from off the goose. 

The law demands that we atone 
When we take things we do not own 
But leaves the lords and ladies fine 

Who take things that are yours and mine. 

The poor and wretched don't escape 
If they conspire the law to break; 
This must be so but they endure 

Those who conspire to make the law. 

The law locks up the man or woman 
Who steals the goose from off the common 

And geese will still a common lack 
Till they go and steal it back2 

I

The Second Enclosure Movement

This poem is one of the pithiest condemnations of the English Enclosure
Movement,  the process of fencing off common land and turning it into private property.
(Although we refer to it as “THE enclosure movement” it was actually a series of
enclosures that started in the 15th century and went on, with differing means, ends and
varieties of state involvement, until the 19th.)  The poem manages in a few lines to criticize

http://james


2 SECOND ENCLOSURE MOVEMENT [BOYLE : 10/01

3  Thomas More, UTOPIA 32 (1947)

2

double standards, expose the artificial and controversial nature of  property rights and to
take a slap at the legitimacy of state power.  And it does it all with humour, without jargon
and in rhyming couplets.  Academics (including this one) should take note.   Like most of
the criticisms of the enclosure movement, the poem depicts a world of rapacious, state-
aided “privatization,” a conversion into private property of something that had formerly
been common property, or perhaps had been outside of the property system altogether.
Sir Thomas More went further, though he used sheep rather than geese to make his point.
He argued that Enclosure was not merely unjust in itself, but harmful in its consequences:
a cause of economic inequality, crime and social dislocation.

But yet this is not only the necessary cause of stealing. There is another,
which, as I suppose, is proper and peculiar to you Englishmen alone.
What is that, quoth the Cardinal? forsooth my lord (quoth I) your sheep
that were wont to be so meek and tame, and so small eaters, now, as I
hear say, be become so great devourers and so wild, that they eat up, and
swallow down the very men themselves. They consume, destroy, and
devour whole fields, houses, and cities. For look in what parts of the realm
doth grow the finest and therefore dearest wool, there noblemen and
gentlemen.... leave no ground for tillage, they enclose all into pastures; they
throw down houses; they pluck down towns, and leave nothing standing,
but only the church to be made a sheep-house....Therefore that one
covetous and insatiable cormorant and very plague of his native country
may compass about and enclose many thousand acres of ground together
within one pale or hedge, the husbandmen be thrust out of their own..3

The Enclosure movement continues to draw our attention.  It offers irresistible
ironies about the two-edged sword of “respect for property,” and lessons about the way
in which the state actually defines and enforces property rights to promote controversial
social  goals.  Its most strident critics argue that the enclosure movement imposed
devastating costs on one segment of society.   Some of these costs were brutally and
relentlessly “material,” – for example, the conversion of crofters and freeholders into debt-
peons, seasonal wage-laborers or simply, as More argued in Utopia,  into beggars and
thieves.  But other harms were harder to classify; the loss of a form of life, the relentless
power of market logic to migrate to new areas, disrupting traditional social relationships
and perhaps even views of the self, or the relationship of human beings to the environment.



3 SECOND ENCLOSURE MOVEMENT [BOYLE : 10/01

4    The analogy to the enclosure movement has been too succulent to resist. To my
knowledge, Ben Kaplan, Pamela Samuleson, Yochai Benkler, David Lange and Keith Aoki have all

3

You know the kind of thing – if we put on our cultural studies hats we can produce it by
the yard.  “The landscape painters of the 18th and 19th century put the noble owners of
property either literally or figuratively at the front of their landholdings, gazing out over
empty pastoral vistas, the detached but self-satisfied masters of all they survey.  Earlier
paintings, such as Breughel’s “Harvesters,” by contrast, had depicted people as both in
and of the landscape.  Land has moved from being part of the life-world to being a
commodified and alienated entity – an object of property, separate from the self, subject
to the sole despotic dominion that is the mark of a property regime”   Or something like
that. 

So much for the bad side of the enclosure movement.  For many economic
historians though, everything I have said up to now is the worst kind of sentimental bunk,
romanticizing a form of life that was neither comfortable nor noble, and certainly not very
egalitarian.  The big point about the enclosure movement was that it worked; this
innovation in property systems allowed an unparalleled expansion of productive
possibilities.  By transferring the inefficiently managed common land  into the hands of a
single owner, enclosure escaped the aptly-named tragedy of the commons.  It gave
incentives for large scale investment, allowed control over exploitation and in general
insured that the resource could be used most efficiently.  The feudal lord would not invest
in drainage schemes, sheep purchase, or crop rotation that might increase yields from the
common.  He knew all to well that the fruits of his labor could be appropriated by others.
Strong private property rights and single entity control avoid the tragedies of both overuse
and underinvestment; more grain will be grown, more sheep raised: consumers will benefit,
fewer people will starve in the long run.  If the price of this social gain is a greater
concentration of economic power, the introduction of market forces into areas where they
previously had not been so obvious, the disruption of a modus vivendi with the
environment, then so be it.  The population expansion that followed the mass deaths of the
sixteenth century was driven in part by the surplus produced through enclosure.  Those
who weep tears about the terrible effects of private property should realize that it literally
saves lives.  Or so say enclosure’s defenders.

This is all very well.  But what does it have to do with intellectual property?  We
are in the middle of a second enclosure movement; it sounds grandiloquent to call it “the
enclosure of the intangible commons of the mind” but in a very real sense, that is just what
it is.4  True, the new state-created property rights are “intellectual” rather than “real,” but
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employed the trope, as I have myself on previous occasions.  For a particularly thoughtful and careful
development of the parallelism between the two enclosure movements see Hannibal Travis, Pirates
of the Information Infrastructure: Blackstonian Copyright and the First Amendment 15 BERKELEY

TECH. L.J. 777 (2000).
5  I might be suspected of anti-economist irony here.  In truth, neither side's arguments are

fully satisfying.  It is easy, oh so easy, to agree with Richard Posner that the language of economics

4

once again things that were formerly thought as either common property or as “un-
commodifiable,” as outside of the market, are covered with new, or newly extended
property rights.  

Take the human genome as an example.  Again, the supporters of enclosure have
argued that the state was right to step in and extend the reach of property rights; that only
this way could we guarantee the kind of investment of time, ingenuity and capital necessary
to produce new drugs and gene therapies. To the question, ‘should there be patents over
human genes?’ the supporters of enclosure would answer again, “private property saves
lives.” Again, the opponents of enclosure have claimed that our genome “belongs to
everyone” that it is literally “the common heritage of humankind,” that it should not and
perhaps in some sense cannot be owned and that the consequences of turning over the
human genome to private property rights will be dreadful, as market logic invades areas
which should be the farthest from the market.  In stories about stem cell patents, and gene
sequence patents, critics have mused darkly about the way in which the state is simply
handing over monopoly power to a few individuals and corporations, potentially
introducing bottlenecks and coordination costs that slow down innovation. Alongside these
accounts of the beneficiaries of the new property scheme, run news-stories about those
who were not so fortunate, the commoners of the genetic enclosure; law students across
America now read Moore v. Regents, a California Supreme Court case deciding that poor
Mr. Moore had no property interest in the cells derived from his spleen. The court tells us
that giving private property rights to “sources” would slow the free-wheeling practice
researchers have of sharing their cell lines with all and sundry.  (One imagines styrofoam
coolers criss-crossing the country by Federal Express in an orgy of communistic flesh
swapping.)   The doctors whose inventive genius created a billion dollar cell line from Mr.
Moore’s  “naturally occurring raw material” by contrast, are granted a patent.  Private
property rights here, by contrast, are a necessary incentive to research.  The economists
on both side of the enclosure debate concentrate on the efficient allocation of rights.
Popular discussion on the other hand, doubtless demonstrating a reprehensible lack of
rigor, returns again and again to more naturalistic assumptions such as “common-ness” of
the property involved or the idea that one owns one’s own body.5 
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offers a "thin and unsatisfying epistemology" through which to understand the world.  On the other
hand, explaining what it means to "own ones own body," or specifying the non-commodifiable limits
on the market turns out to be a remarkably tricky business, as Margaret Jane Radin has shown with
great elegance.  Margaret Jane Radin, CONTESTED COMMODITIES (1996)

6Yochai Benkler, Free as the Air to Common Use: First Amendment Constraints on
Enclosure of the Public Domain,  74 N.Y.U. Law Review, 354 (1999). 
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The genome is not the only area to be partially “enclosed” during this process; the
process of expansion of intellectual property rights has been remarkable in every field of
endeavour – from business method patents, to the Digital Millennium Copyright Act, to
trademark antidilution rulings, to the European Database Protection Directive. The old
limits to intellectual property rights -- the anti-erosion walls around the public domain --
are also under attack.  The annual process of updating my syllabus for a basic Intellectual
Property Course provides a nice snapshot of what is going on.  I can wax nostalgic looking
back to a five year old text, with its confident list of  subject matter that intellectual
property rights couldn’t cover, the privileges that circumscribed the rights that did exist,
the length of time before a work falls into the public domain. In each case, the limits have
been eaten away.  

To be sure, there is a danger of overstatement.  The very fact that the changes
have been so one-sided makes it hard to resist exaggerating their impact.  In 1918
Brandeis confidently claimed that “[t]he general rule of law is, that the noblest of human
productions -- knowledge, truths ascertained, conceptions, and ideas – become, after
voluntary communication to others, free as the air to common use.”  That baseline --
intellectual property rights are the exception rather than the norm: ideas and facts must
always remain in the public domain – is still supposed to be our starting point.6   It is,
however, under attack. Both overtly and covertly the commons of facts and ideas is being
enclosed.   Patents are increasingly stretched out to cover “ideas” that 20 years ago all
scholars would have agreed were unpatentable; the so-called business method patents,
which cover such “inventions” as  auctions or accounting methods are an obvious example.
Most troubling of all are the attempts to introduce intellectual property rights over mere
compilations of facts.  If Anglo-American intellectual property law had an article of faith,
it was that unoriginal compilations of facts would remain in the public domain, that this
protection of the raw material of science and speech was as important to the next
generation of innovation as the intellectual property rights themselves. The system would
hand out monopolies in inventions and in original expression – the facts below (and the
ideas above) would remain free for all to build upon. But this premise is being undermined.
Some of the challenges are subtle; in patent law, stretched interpretations of novelty and
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non-obviousness allow intellectual property rights to move closer and closer to the
underlying data-layer; gene sequence patents come very close to being rights over a
particular discovered arrangement of data -- C’s, G’s, A’s and T’s.  Other challenges are
overt; the European Database Directive does (and the various proposed database bills in
the United States would) create proprietary rights over compilations of facts, often without
even the carefully framed exceptions of the copyright scheme; such as the usefully protean
category of “fair use.”  

The older strategy of intellectual property law was a “braided” one; thread a thin
layer of intellectual property rights around a commons of material from which future
creators would draw. Even that thin layer of intellectual property rights was limited so as
to allow access to the material when the private property owner might charge too much,
or just refuse; fair use allows for parody, commentary and criticism, and also for
“decompilation” of computer programs so that Microsoft Word’s competitors can reverse
engineer its features in order to make sure that their program can convert Word files.
(Those who prefer topographical metaphors might imagine a quilted pattern of public and
private land, with legal rules specifying that certain areas, beaches say, can never be
privately owned and accompanying rules giving public rights of way through private land
if there is a danger that access to the commons might otherwise be blocked.) It may sound
paradoxical to say it, but in a very real sense, protection of the commons was one of the
fundamental goals of intellectual property law. In the new vision of intellectual property,
however, property should be extended everywhere; more is better. Expansions of
patentable and copyrightable subject matter, lengthening of the copyright term, giving legal
protection to “digital barbed wire,” even if it is used in part to protect against fair use: each
of these can be understood as a vote of no confidence in the productive powers of the
commons.  We seem to be shifting from Brandeis’s assumption that the “noblest of human
productions are free as the air to common use” to the assumption that any commons is
inefficient if not tragic.

The expansion is more than a formal one.  It used to be relatively hard to violate
an intellectual property right.  The technologies of reproduction or the activities necessary
to infringe were largely, though not entirely, industrial.  The person with the printing press
who chooses to reproduce  a  book is a lot different from the person who lends the book
to a friend, or takes a chapter into class.  The photocopier makes that distinction fuzzy, the
networked computer erases it altogether. In a networked society  copying is not only easy,
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rights deserved or are they simply violations of the public trust, privatizations of the commons?  Thus
for example, some would say that we never had the same traditional claims over the genetic commons
that the victims of the first enclosure movement had over theirs; this is more like newly discovered
frontier land, or perhaps even privately drained marshland, than it is like well-known common land that
all have traditionally used.  In this case, the enclosers can claim (though their claims are disputed) that
they discovered or perhaps simply made usable the territory they seek to own. The opponents of gene
patenting, on the other hand, turn more frequently than the farmers of the 18th century to religious and
ethical arguments about the sanctity of life and the incompatibility of property with living systems.
These arguments, or the appeals to free speech that dominate debates over digital intellectual
property, have no precise analogue in debates over hunting or pasturage though again there are
common themes.   For example, we are already seeing nostalgic laments of the loss of the immemorial
rights of internet users.  At the same time, the old language of property law is turned to this more
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it is a sine qua non of transmission, storage, caching and some would claim, even reading.7

As bioinformatics blurs the line between computer modeling and biological research, digital
production techniques blur the line between listening, editing and recreating.  “Rip, mix and
burn,” says the Apple advertisement. It marks a world in which the old regime of
intellectual property, operating upstream as a form of industrial unfair competition policy,
has been replaced.  Intellectual property is now in, and on, the desktop, implicated in
routine creative, communicative and just plain consumptive acts that each of us performs
every day.  The reach of the rights has been expanded at the same moment that their
practical effect has been transformed.  

So far I have argued that there are profound similarities between the first enclosure
movement and our contemporary expansion of intellectual property. Once again the critics
and proponents of enclosure are locked in battle; hurling at each other incommensurable
claims about innovation, efficiency, traditional values, the boundaries of the market, the
saving of lives, the loss of familiar liberties.  Once again, opposition to enclosure is
portrayed as economically illiterate; the beneficiaries of enclosure tell us that an expansion
of property rights is needed in order to fuel progress.  Indeed, the post Cold War
‘Washington Consensus’ is invoked to claim that the lesson of history itself is that the only
way one gets growth and efficiency is through markets; property rights, surely, are the sine
qua non of markets.  

But if there are similarities between our two enclosures, there are also profound
dissimilarities;  the networked commons of the mind has many different characteristics from
the grassy commons of Old England.8  I want to concentrate here on two key differences
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between the intellectual commons and the commons of the first enclosure movement:
differences that should lead us to question whether this commons is truly tragic and to ask
whether stronger intellectual property rights really are the solution to our problems.   These
differences are well-known, indeed they are the starting point for most intellectual property
law.  Nevertheless, a little reflection on them might help to explain both the problems and
the stakes in the current wave of expansion.  

Unlike the earthy commons, the commons of the mind is generally “non-rival.”
Many uses of land are mutually exclusive.  If I am using the field for grazing, it may interfere
with your plans to use it for growing crops.  By contrast, a gene sequence, an MP3 file or
an image may be used by multiple parties; my use does not interfere with yours.  To
simplify a complicated analysis, this means that the depredations through overuse which
affect fields and fisheries are generally not a problem with the informational or innovational
commons.  (The exceptions to this statement turn out to be fascinating; in the interests of
brevity I will ignore them entirely.)  Thus one type of tragedy of the commons is avoided.
The concerns in the informational commons have to do with a different kind of collective
action problem: the problem of incentives to create the resource in the first place, rather
than the problem of its overuse once created.  The difficulty comes because of the idea that
information goods are not only non-rival (uses do not interfere with each other) they are
also assumed to be non-excludable (it is impossible, or at least hard, to stop one unit of the
good from satisfying an infinite number of users at zero marginal cost.)  Pirates will copy
the song, the mousetrap, the drug formula.  The rest of argument is well known.  Lacking
an ability to exclude, creators will be unable to charge for their creations; there will be
inadequate incentives to create. Thus the law must step in and create a limited monopoly
called an intellectual property right.

This is a well-known argument; but it has recently acquired an historical dimension;
a teleology of intellectual property maximalism.  If the reason for intellectual property rights
is the non-rivalrous and non-excludable nature of the goods they protect then surely the
historical  lowering of copying and transmission costs implies a corresponding need to
increase the strength of intellectual property rights.  Imagine a line.  At one end sits a monk
painstakingly transcribing Aristotle’s Poetics.  In the middle, lies the Gutenberg printing
press.  Three quarters of the way along the line is a photocopying machine.  At the end,
lies the Internet and the online version of the human genome.  At each stage, copying costs
are lowered; goods become both less rival and less excludable; my MP3 files are available
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to anyone in the world running Napster.  Songs can be found and copied with ease; the
symbolic end of rivalry comes when I am playing the song in Chapel Hill at the very
moment that you are both downloading and listening to it in Kazakhstan.   Now that’s
non-rival. My point is that there seems to be an assumption that the strength of intellectual
property rights must vary inversely with the cost of copying.    To deal with the monk-
copyist, we need no intellectual property right; physical control of the manuscript is enough.
To deal with Gutenberg press we need the statute of Anne; to deal with the Internet we
need the Digital Millennium Copyright Act, the No Electronic Theft Act, the Sonny Bono
Term Extension Act, and perhaps even the Collections of Information Anti-Piracy Act.
As copying costs approach zero asymptotically, intellectual property rights must approach
perfect control.  And if a greater proportion of product value and GNP is now in the form
of information value-added, then obviously we have an independent reason to need
strengthened protection; a $5 padlock would do for a garden shed, but not for a vault.  

Like any attractive but misleading argument, this one has a lot of truth.  The internet
does lower the cost of copying, and thus the cost of illicit copying.  Of course, the same
process also lowers the costs of production, distribution and advertising and dramatically
increases the size of the potential market.  Is the “net” result, then, a loss to right-holders
such that we need to increase protection in order to maintain a constant level of incentives?
A large, leaky, market may actually provide more revenues than a small one over which
one’s control is much stronger.  What’s more, the same technologies that allow for cheap
copying also allow for swift and encyclopedic search engines – the best detection device
for illicit copying ever invented. It would be impossible to say, on the basis of the evidence
we have, that owners of protected content are better or worse off as a result of the Net.
(M y intuitions -- and our historical experience with prior ‘dangerous’ copying technologies
such as the VCR -- point strongly to the position that they are better off; but there really
isn’t enough evidence either way.)  Thus the idea that we must inevitably strengthen rights
as copying costs decline just doesn’t hold water.  And given the known static and dynamic
costs of monopolies, and the constitutional injunction to encourage the progress of science
and the useful arts, the burden of proof should be on those requesting new rights to prove
their necessity. 

How about the argument that the increasing importance of information value-added
and information intensive products to the world economy means that protection must
increase? Must the information commons be enclosed because it is now a more important
sector of economic activity?  (Remember, I am talking here about increases in the level
of rights; protecting new subject matter for longer periods of time, criminalizing certain
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technologies, making it illegal to cut through digital fences, even if they have the effect of
foreclosing previously lawful uses, and so on.  Each of these has the effect of diminishing
the public domain in the name of national economic policy.)  This was certainly one of the
arguments for the first enclosure movement; for example, during the Napoleonic War
enclosure was defended as a necessary method of increasing the efficiency of agricultural
production, now a vital sector of a wartime economy.  Here we come to another big
difference between the commons of the mind and the earthy commons.  As has frequently
been pointed out,9 information products are frequently made out of fragments of other
information products; your information output is someone else’s information input.  These
inputs may be snippets of code, discoveries, prior research, images,  genres of work,
cultural references, databases of single nucleotide polymorphisms: all of these form part of
the raw material for future innovation.  And every potential increase of protection over your
products also raises the costs of, or reduces your access to, the raw material you might
have built those products from.   The balance is a delicate one; one Nobel prizewinning
economist has claimed that it is actually impossible to strike that balance so as to produce
an informationally efficient market.10    Whether or not it is impossible in theory, it is surely
a difficult problem in practice. In other words, even if enclosure of the arable commons
always produced gains (itself a subject of debate), enclosure of the information commons
clearly has the potential to harm innovation as well as to support it.11  More property rights,
even though they supposedly offer greater incentives, do not necessarily make for more
and better production and innovation.  Sometimes just the opposite is true.  It may be that
intellectual property rights slow down innovation, by putting multiple road-blocks, multiple
necessary licenses, in the way of subsequent innovation.  The most recent example of this
phenomenon were multiple legal roadblocks in bringing “Golden Rice” to market.12   Using

http://www.vanderbilt.edu/Law/lawreview/vol536/boyle.pdf
http://www.isaaa.org/publications/briefs/Brief_20.htm
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a nice inversion of the idea of the tragedy of the commons, Heller and Eisenberg referred
to these effects – the transaction costs caused by myriad property rights over the necessary
components of some subsequent innovation  –  as “The Tragedy of The Anti-Commons.”13

   My arguments so far have taken as a given the incentives/collective action
problems to which intellectual property is a response.  I have discussed the extent to which
the logic of enclosure works for the commons of the mind as well as it did for the arable
commons, taking into account the effects of an information society and a global internet.
What I have not done is asked whether a global network actually transforms some of our
assumptions about the way that creation happens in a way that actually reshapes the
debate about the need for incentives – at least in certain areas.  But this is exactly the
question that needs to be asked.

For anyone interested in the way that networks can enable new collaborative
methods of production, the first case to study is the free software movement, or the
broader but less vociferous movement that goes under the name of open source
software.14  This software is released under a series of licenses -- the most important being
the General Public License or GPL.  The GPL specifies that anyone may copy the
software, provided the license remains attached and the “source code” for the software
always remains available.15  Users may add to or modify the code, may build on it and
incorporate it into their own work, but if they do so then the new program created is also
covered by the GPL.  Some people refer to this as the “viral” nature of the license; others
find the term offensive. The point, however is that the open quality of the creative

http://emoglen.law.columbia.edu/publications/anarchism.html


12 SECOND ENCLOSURE MOVEMENT [BOYLE : 10/01

16  For a seminal statement see Moglen, Anarchism Triumphant.   ["I]ncentives" is merely a
metaphor, and as a metaphor to describe human creative activity it's pretty crummy. I have said this
before, but the better metaphor arose on the day Michael Faraday first noticed what happened when
he wrapped a coil of wire around a magnet and spun the magnet. Current flows in such a wire, but we
don't ask what the incentive is for the electrons to leave home. We say that the current results from
an emergent property of the system, which we call induction. The question we ask is "what's the
resistance of the wire?" So Moglen's Metaphorical Corollary to Faraday's Law says that if you wrap
the Internet around every person on the planet and spin the planet, software flows in the network. It's
an emergent property of connected human minds that they create things for one another's pleasure
and to conquer their uneasy sense of being too alone. The only question to ask is, what's the
resistance of the network? Moglen's Metaphorical Corollary to Ohm's Law states that the resistance
of the network is directly proportional to the field strength of the "intellectual property" system. So
the right answer to the econodwarf is, resist the resistance.”
 http://emoglen.law.columbia.edu/publications/anarchism.html 

12

enterprise spreads; it is not simply a donation of a program or a work to the public domain,
but a continual accretion in which all gain the benefits of the program on pain of agreeing
to give their own additions and innovations back to the communal project. 

The free software and open source software movements have produced software
that rivals, and many would say, exceeds the capabilities of conventional proprietary,
binary-only software.  Its adoption on the “enterprise level” is impressive, as is the number
and enthusiasm of the various technical encomia to its strengths.  But it is not merely that
the software works technically, that it is an example of widespread, continued high quality
innovation. The remarkable thing is that it works socially, it works as a continuing system;
this is being done by a network largely consisting of  volunteers, or at least of people who
are not paid directly for their role in code writing.  Here, it seems, we have a classic public
good – code that can be copied freely, and sold or redistributed without paying the creator
or creators.  This sounds like a classic tragedy of the commons of the kind that I described
in the first section.  Obviously, with a non-rival, non-excludable good like software, this
method of production can’t be sustained; there are inadequate incentives to ensure
continued production.  E pur si muove, as Gallileo is reputed to have said in the face of
Cardinal Bellarmine’s certainties, “And yet it moves.”  There is a broad debate on the
reasons that the system works; are the motivations those of the gift economy? Is this
actually a form of potlatch; in which one gains prestige by the extravagance of the
resources one “wastes”?  Is it an implicit  resume builder that pays off in other ways?  Is
it driven by the species-being, the innate human love of creation that continually drives us
to create new things even when homo economicus would be at home in bed, mumbling
about public goods problems?16  

http://emoglen.law.columbia.edu/publications/anarchism.html
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Yochai Benkler and I would argue that these questions are fun to debate but
ultimately irrelevant.   Benkler’s  way of putting it is characteristically elegant, even formal
in its precision,17 mine is clunkier.  Assume a random distribution of incentive structures
in different people, a global network: transmission, information sharing and copying costs
that approach zero, and a modular creation process; with these assumptions, the answer
is that it just doesn’t matter why they do it.  In lots of cases, they will do it. One person
works for love of the species, another in the hope of a better job, a third for the joy of
solving puzzles and so on.. Each person also has their own “reserve price,” their own point
at which they  say “now I will turn off ‘Survivor’ and go and create something.”  But on a
global network, there are a lot of people, and with numbers that big, and information-
overhead that small, even relatively hard projects will attract motivated and skilled people
whose particular reserve price has been crossed.  For the whole structure to work without
large scale centralized coordination, the creation process has to be  modular, with “units”
of different size, and complexity, each requiring slightly different expertise, all of which can
be added together to make a grand whole.   I can work on the sendmail program, you on
the search algorithms.  More likely, lots of people try to solve the sendmail and search
algorithm problems, and their products are judged by the community, and the best ones
adopted.   Under these conditions, this curious mix or Kropotkin and Adam Smith,
Richard Dawkins and Richard Stallman, we will get distributed production without having
to rely on the proprietary/exclusion model; the whole enterprise will be much, much, much
greater than the sum of the parts.  

What’s more, and this is a truly fascinating twist, when the production process
does need more centralized coordination, some governance that guides how the sticky
modular bits are put together, it is at least theoretically possible that we can come up with
the control system in exactly the same way; distributed production is potentially
recursive.  Governance processes too, can be assembled through distributed methods on
a global network, by people with widely varying motivations, skills and ‘reserve prices.’
One organization theorist to whom I mentioned the last idea, said “Ugh, governance by
food fight.”  And anyone who has ever been on an a organizational  listserv, still less been
part of a global production process run by people who are long on brains and short on
social skills, knows how accurate that description is.  E pur si muove. 

But, in the language of computer programmers, does it ‘scale’?  Can we generalize
anything from this limited example.? How many types of production, innovation, and
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research fit into the model I have just described?   After all, for lots of types of innovation
and invention one needs hardware, capital investment, large scale real-world data
collection, stuff – in all its infinite recalcitrance and facticity.. Maybe the open source
model has solved the individual incentives problem, but that’s not the only problem.  And
how many types of innovation  or cultural production are as modular as software?  Is open
source software a paradigm case of collective innovation that helps us in understanding...
open source software, and not much else? 

Again, I think this is a good question but it may be the wrong one.   My own guess
is that this method of production is far more common than we realize.  “Even before the
Internet,” as some of my students have taken to saying portentously,  science, law,
education, and musical genres all developed in ways that are markedly similar to the model
I have described.  “The marketplace of ideas,” the continuous roiling development in
thought and norm that our political culture spawns, is itself an idea that owes much more
to the distributed, non-proprietary model than it does to the special case of commodified
innovation that we think about in copyright and patent.  Not that copyright and patent
aren’t important in the process, but it would be hard to imagine them as the norm rather
than the exception. Indeed, all the mottos of  free software development have their
counterparts in the theory of democracy and the open society; “with enough eyeballs, all
bugs are shallow” is merely the most obvious example.  Karl Popper would have cheered.
So I would argue that open source wasn’t radically new or different.  It is just here we had
a case where the technology was novel, so we paid more attention to its characteristics,
and the result of the productive process was unarguably “a product” in successful
competition with proprietary products.  

The questions about the modularity of other types of invention or the applicability
of this method to other forms of productive activity are also important ones.  Again, my
guess is that the increasing migration of the sciences towards data-rich, processing-rich
models makes much more of innovation and discovery a potential candidate for the
distributed model.  Bio-informatics and computational biology, the open source genomics
project at www.ensembl.org, the possibility of distributed data scrutiny by lay volunteers,
which NASA used on the Mars landing data: all of these offer intriguing glances into the
potential for the future.  And finally, of course, the Internet is one big experiment in, as
Benkler puts it, peer-to-peer cultural production. 

So if these questions are good ones, why are they also the wrong ones?  I have
given my guesses about the future of the distributed model of innovation; my own utopia
has it flourishing alongside a scaled-down but still powerful intellectual property regime.
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Equally plausible scenarios see it as a dead end, or as the inevitable victor in the war of
productive processes.  But the point is that these are all guesses; at the very least, there is
some possibility (I would say, hope) that we could have a world in which much more of
intellectual and inventive production was free.  “Free as in free speech,” Richard Stallman
says, not “free as in free beer.”  But we could hope that much of it would be both free of
centralized control, and low cost or no cost.  When the marginal cost of production is
zero, the marginal cost of transmission and storage approaches zero, the process of
creation is additive and much of the labor doesn’t charge..  well, the world looks a little
different.  (Exhibit A; the Internet, from the software and protocols on which it runs, to the
multiple volunteer sources of content and information.)   This is at least a possible future,
or part of a possible future; and one that we should surely not foreclose without thinking
twice.  Yet that is what we are doing; the point about the Database Protection Bills and
Directives, which extend intellectual property rights to the layer of facts, the efflorescence
of software patents, the UCITA-led validation of shrinkwrap licenses that bind third
parties, the Digital Millennium Copyright Act’s anti-circumvention provisions, the point of
all of these is not merely that they make the peer-to-peer model not difficult, but that in
many cases they rule it out altogether.  I will assert this point here, rather than argue for it;
but I think it can be (and has been)  demonstrated quite convincingly.18

The point is, then, that there is a chance that a new (or old, but under-recognised?)
method of production could flourish in ways that seem truly valuable – valuable to free
speech, to innovation, to scientific discovery, to what Terry Fisher calls “semiotic
democracy,” to the wallets of consumers, and perhaps even to the balance of our lives
between joyful creation and drudgery for hire.  True it is only a chance. True, its ambit of
operation and its sustainability are uncertain. But why would we want to foreclose it?  That
is what the recent expansions of intellectual property threaten to do.  And remember, these
expansions were dubious in the extreme even in a world where we saw little or no
possibility of the distributed production model I have described, where discussion of
‘network effects’ had  yet to reach the pages of the New Yorker,19 and where our
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concerns about the excesses of intellectual property were simply the ones that Jefferson
and Madison and Macaulay gave us so long ago, as I will describe in the next section.   

Thus we have come full circle.  Is this the second enclosure movement?  As I have
tried to show, in many ways it is.  The opponents and proponents of enclosure remain
locked in battle, each appealing to conflicting and sometimes incommensurable claims
about efficiency, innovation, justice and the limits of the market.  But  should it be the
second enclosure movement?  Do we know that property rights in this sphere will yield the
same surge of productive energy as they did with arable land? There I think the answer is
a resounding “No.”  We are rushing to enclose ever larger stretches of the commons of the
mind without anything in the way of convincing economic evidence that it will help our
processes of innovation, and with very good reason to believe it will actually hurt them.20

(This is particularly strange at a time when other governmental subsidies are subjected to
relentless skepticism and demands for empirical support.  Is it really worthwhile teaching
poor pre-schoolers to read?  Where is the data?)  As I have argued elsewhere, this
process should bother people across the ideological spectrum, from civil libertarians to free
marketeers; the world of the arts and sciences should be particularly interested in the
process.  The American system of science, for all its flaws, has worked astoundingly well;
changing some of its fundamental premises, such as by moving property rights into the data
layer, is something not to be done lightly.  

The dangers are particularly important at the moment for three reasons.  First,
propertization is a vicious circle. The argument is a little complex to lay out here21 but
in essence the position is this: Once a new intellectual property right has been created over
some informational good, the only way to ensure efficient allocation of that good is to give
the rightsholder still greater control over the user or consumer in the aftermarket so as to
allow for “price discrimination.”  The only efficient monopoly is a monopoly with perfect
price discrimination; the ability to charge every user the exact maximum of their ability and
willingness to pay, so that the market can be perfectly segregated by price.  And to achieve
perfect price discrimination with digital intellectual property goods, whose marginal cost
is zero, the rights holders will argue that they need even more changes of the rules in their
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favour: relaxed privacy standards so they can know more about our price points,
enforceable shrinkwrap or clickwrap contracts of adhesion so that we can be held to the
term of our particular license, no matter how restrictive, changes in antitrust rules to allow
for a variety of practices that are currently illegal, such as resale price maintenance and
various forms of “tying.”  Rights holders will also claim that they need technical changes
with legal backing; the creation of personalized digital objects surrounded by state backed
digital fences, objects that are tied to particular users and particular computers, so that
reading my e-book on your machine is either technically impossible, a crime or a tort – or
possibly all three. The point of all of this is that it’s a slope that is much easier to go down
than to come up.  Thus, we ought to think clearly about the consequences of the decisions
now being made in such a rush.   

Second, in order to create the conditions for the kind of price discrimination
described above, the characteristics of the Internet that make it so attractive to civil
libertarians – its distributed, anonymous character, its resistance to control or filtering by
public or private entities, its global nature – all of these start to seem like bugs rather than
features. The process of trying to make the Net safe for the price discrimination project has
already begun; this, as Larry Lessig teaches us, is a fundamental public choice that ought
to be made deliberately and publicly, not as a side-effect of an economically dubious digital
enclosure movement.  Because of some threats, such as terrorism, we might choose to live
in a pervasively monitored electronic environment in which identity, geography and thus
regulability have been reintroduced.(Though in my own view the price would not be worth
paying.) But to do so on the basis of some bad microeconomic arguments about the needs
of the entertainment industry, in the absence of good empirical evidence, and to foreclose
some of the most interesting new productive possibilities  in the process – well, that would
be really sad.

Third, the arguments in favour of the new enclosure movement depend heavily on
the intellectually complacent, analytically unsound assumptions of the “neo-liberal
orthodoxy,” the “Washington consensus.” The world of the Washington consensus is
divided into two parts. In one, growing smaller by the minute, are those portions of the
economy where the government plays a major “regulatory” role. The job of neo-liberal
economic thought is to push us toward the privatization of the few areas  that remain; after
all, we know that "state intervention in the economy" is a recipe for disaster. The second
area is an altogether happier place, the realm of well-functioning free markets, where the
state does not regulate, subsidize or franchise but instead only defines and protects
property rights.  While unintended consequences are rife in the world of government
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regulation, no such dangers should be feared if the government is simply handing over a
patent on gene sequences, or stem cell lines, or creating a property right over compilations
of facts.  Property is good and more property is better. It would be ironic, to say the least,
to maintain this view in the information commons, the one area where the delicate balances
of the property system should be clearest, and the political choices involved most obvious.
It is doubly ironic to do so at a time when there are actually examples of modes of
distributed production that stretch our sense of the economically possible, that upset our
complacency about the limited ways in which innovation and production can be managed.

But what is the alternative to the second enclosure movement?  It is one thing to
say, as I do, that we need more and better empirical information, that our intellectual
property system should be audited like any other government subsidy to make sure that
we are getting what we pay for, and not paying too much for what we get.  But the process
I have described here is not entirely a rational one; in some cases it is driven by industry
capture of the levers of state power, in others by a variety of alluring beliefs that dominate
thought on the subject;  the logic of enclosure “Property saves lives/ more incentives mean
more production!” is the one I have concentrated on here.  In other work,22 I have
explored the impact of the ideal of original creation, creation ex nihilo, on our assumptions
about the need to protect the public domain. (Who needs a public domain if you can create
out of nothing?)   The point of this review is that it is not enough merely to offer criticisms
of the logic of enclosure.  What’s needed is deeper; a change in the way that these issues
are understood, a change that transforms even our perceptions of self-interest, making
possible coalitions where none existed before.  

In the second half of this essay, I try to develop the vocabulary and the analytic
tools for such a change.   I offer an historical sketch of various types of skepticism about
intellectual property, from the anti-monopolist criticisms of the Framers of the American
Constitution, through the emergence of affirmative arguments for the public domain, to the
use of the language of the commons to defend the possibility of distributed methods of non-
proprietary production. In many ways, it turns out, concepts of the public domain show the
same variation in assumptions, the same analytic differences, as the concept of property
itself.  I conclude by arguing that, for a number of reasons, the appropriate model for the
change in thinking that I am arguing for comes from the history of the environmental
movement; the invention of “the environment” as a concept  pulls together a string of
otherwise disconnected issues,  offers analytical insight into the blindnesses implicit in prior
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ways of thinking, causes perception of common interest where none was seen before. Like
the environment, the public domain must be “invented” before it is saved.  Like the
environment, like “nature,” the public domain turns out to be a concept that is considerably
more slippery than many of us realize. And like the environment, it turns out to be useful,
perhaps even necessary, nevertheless.  

II

The Construction of the Public Domain

a.) Anti-Monopoly and A Tax on Reading

Intellectual property has always had its critics; brilliant ones at that, whose writing
puts contemporary academics to shame.  (To be fair, this is not hard to do.)  Jefferson
often leads off the list for American audiences.  Writers from the Supreme Court of the
United States to John Perry Barlow quote his 1813 letter to Isaac MacPherson.

If nature has made any one thing less susceptible than all others of
exclusive property, it is the action of the thinking power called an idea,
which an individual may exclusively possess as he keeps it to himself; but
the moment it is divulged, it forces itself into the possession of every one,
and the receiver cannot dispossess himself of it.  Its peculiar character,
too, is that no one possess the less, because every other possess the
whole of it.  He who receives an idea from me, receives instruction himself
without lessening mine; as he who lights his taper at mine, receives light
without darkening me.  That ideas should freely spread from one to
another over the globe, for the moral and mutual instruction of man, and
improvement of his condition, seems to have been peculiarly and
benevolently designed by nature, when she made them, like fire,
expansible over all space, without lessening their density in any point, and
like the air in which we breathe, move, and have our physical being,
incapable of confinement or exclusive appropriation.  Inventions then
cannot in nature, be a subject of property. 

Those who quote the passage sometimes stop here, which is a shame, because it leaves
the impression that Jefferson was unequivocally against intellectual property rights.  But that
would be an overstatement.  When he says that invention can never be the subject of a
property, he means a permanent and exclusive property right which, as a matter of natural
right, no just government could abridge.  “Stable ownership is the gift of social law, and is
given late in the progress of society.  It would be curious then, if an idea, the fugitive
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fermentation of an individual brain, could, of natural right, be claimed in exclusive and
stable property.” This did not mean, however, that inventions could not be covered by
temporary state-created monopolies, instituted for the common good.  In the lines
immediately following the popularly quoted excerpt, Jefferson goes on,   

Society may give an exclusive right to the profits arising from [inventions],
as an encouragement to men to pursue ideas which may produce utility,
but this may or may not be done, according to the will and convenience
of the society, without claim or complaint from any body.  Accordingly,
it is a fact, as far as I am informed, that England was, until we copied her,
the only country on earth which ever, by a general law, gave a legal right
to the exclusive use of an idea.  In some other countries it is sometimes
done, in a great case, and by a special and personal act, but, generally
speaking, other nations have thought that these monopolies produce more
embarrassment than advantage to society; and it may be observed that the
nations which refuse monopolies of invention, are as fruitful as England in
new and useful devices.

Jefferson’s message was a skeptical recognition that intellectual property rights
might be necessary, a careful explanation that they should not be treated as natural rights,
together with a warning of the monopolistic dangers that they pose.  This message was
famously echoed thirty years later in Britain by Thomas Babbington Macaulay.
Macaulay’s speeches to the British House of Parliament in 1841 on the subject of
copyright term extension still express better than anything else the position that intellectual
property rights are necessary evils which must be carefully circumscribed by law.  In order
for the supply of valuable books to be maintained, authors “must be remunerated for their
literary labour.  And there are only two ways in which they can be remunerated.  One of
those ways is patronage; the other is copyright.” Patronage is rejected out of hand.  “I can
conceive no system more fatal to the integrity and independence of literary men than one
under which they should be taught to look for their daily bread to the favour of ministers
and nobles.”

 We have, then, only one resource left.  We must betake ourselves to
copyright, be the inconveniences of copyright what they may. Those
inconveniences, in truth, are neither few nor small. Copyright is monopoly,
and produces all the effects which the general voice of mankind attributes
to monopoly.  My honourable and learned friend talks very
contemptuously of those who are led away by the theory that monopoly
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makes things dear.  That monopoly makes things dear is certainly a theory,
as all the great truths which have been established by the experience of all
ages and nations, and which are taken for granted in all reasonings, may
be said to be theories.  It is a theory in the same sense in which it is a
theory that day and night follow each other, that lead is heavier than water,
that bread nourishes, that arsenic poisons, that alcohol intoxicates.  If, as
my honourable and learned friend seems to think, the whole world is in the
wrong on this point, if the real effect of monopoly is to make articles good
and cheap, why does he stop short in his career of change?  Why does he
limit the operation of so salutary a principle to sixty years?  Why does he
consent to anything short of a perpetuity?  He told us that in consenting to
anything short of a perpetuity he was making a compromise between
extreme right and expediency.  But if his opinion about monopoly be
correct, extreme right and expediency would coincide.  Or rather, why
should we not restore the monopoly of the East India trade to the East
India Company?  Why should we not revive all those old monopolies
which, in Elizabeth's reign, galled our fathers so severely that, maddened
by intolerable wrong, they opposed to their sovereign a resistance before
which her haughty spirit quailed for the first and for the last time?  Was it
the cheapness and excellence of commodities that then so violently stirred
the indignation of the English people?  I believe, Sir, that I may with safety
take it for granted that the effect of monopoly generally is to make articles
scarce, to make them dear, and to make them bad.  And I may with equal
safety challenge my honourable friend to find out any distinction between
copyright and other privileges of the same kind; any reason why a
monopoly of books should produce an effect directly the reverse of that
which was produced by the East India Company's monopoly of tea, or by
Lord Essex's monopoly of sweet wines.  Thus, then, stands the case.  It
is good that authors should be remunerated; and the least exceptionable
way of remunerating them is by a monopoly. Yet monopoly is an evil.  For
the sake of the good we must submit to the evil; but the evil ought not to
last a day longer than is necessary for the purpose of securing the good.23
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These words from Jefferson and Macaulay encapsulate an 18th and 19th century
free-trade skepticism about intellectual property.  Jefferson himself had believed that the
constitution should have definite limits on both the term and the scope of intellectual
property rights24 and spoke of the difficulty of “drawing a line between the things which are
worth to the public the embarrassment of an exclusive patent and those which are not.”
Madison, too, stressed the costs of any intellectual property right and the need to limit its
term.25 So did Adam Smith26  The key concern here is an anti-monopolistic one – though
we should remember that for these men the concept of monopoly was a much richer one
than the impoverished neo-classical economic concept we employ today.  It involved not
simply economic loss, though they certainly cared about that, but also the tendencies
towards “corruption” that monopolies introduced.  This “corruption” including the harm to
the fabric of the republic caused by great  concentrations of wealth and power.  It also
included the perverse incentives given to the beneficiaries of state-granted monopolies  to
spend resources suborning the legislature on which their monopoly rent depends.  Today
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we call those incentives “campaign finance,” “the participation of stakeholders in the
legislative process” or just “business as usual.”      

The intellectual property skeptics had other concerns.  Macaulay was particularly
worried about the power that went with a transferable and inheritable monopoly.   It is not
only that the effect of monopoly is “to make articles scarce, to make them dear, and to
make them bad.”  Macaulay also pointed out that those who controlled the monopoly,
particularly after the death of the original author,  might be given too great a control over
our collective culture.  Censorious heirs or purchasers of the copyright might prevent the
reprinting of a great work because they disagreed with its morals.27  From more recent
examples, we can also see that they may keep policing the boundaries of the work,
attempting to prevent parody or “tarnishment” long after the original author is dead. One
wonders what Macaulay would have thought about the attempt by Margaret Mitchell’s
estate to prevent the publication of “The Wind Done Gone.”

There were certainly other 18th and 19th century concerns raised about intellectual
property.  For example, while Macaulay is the best remembered critic of copyright in the
debates of the 1840's, there were other more radical opponents who saw copyright
primarily as a “tax on literacy,” identical in its effects to the newspaper stamp taxes. At a
time when mass literacy and mass education were the hotly debated corollaries to the
enlargement of the franchise, reformers looked with hostility on anything that seemed likely
to raise the cost of reading and thus continue to restrict political and social debate to the
wealthier classes. 

Patent law, too, attracted its share of attacks in the mid nineteenth century.  A
fusillade of criticism, often delivered by economists and cast in the language of free trade,
portrayed the patent system as actively harmful.

At the annual meeting of the Kongress deutscher Volkswirthe held in
Dresden, September 1863, the following resolution was adopted “by an
overwhelming majority”: “Considering that patents hinder rather than
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further the progress of invention; that they hamper the prompt general
utilization of useful inventions; that on balance they cause more harm than
benefit to the inventors themselves and, thus, are a highly deceptive form
of compensation; the Congress of German Economists resolves: that
patents of invention are injurious to common welfare.”28 

In the Netherlands, the patent system was actually abolished in 1869 as a result of such
criticisms.  Observers in a number of other countries, including Britain, concluded that their
national patent systems were doomed.  Various proposals were made to replace patent,
with state-provided prizes or bounties to particularly useful inventions being the most
popular.29   

These snippets are hardly sufficient to constitute any kind of a survey of critical
reactions to intellectual property systems, but I believe that nevertheless they give a
relatively fair sense of those debates. Three points could be made. First, from the early
days of intellectual property as we know it now, the main objections raised against it were
framed in the language of free trade and “anti-monopoly.”  In the United States, the
founding generation of intellectuals had been nurtured on  the philosophy of the Scottish
Enlightenment and the history of the struggle against royal monopolies.  They were not
immune to the arguments in favour of intellectual property, but they warned again and again
of the need to circumscribe both its term and its scope.  What were their concerns?  They
worried about intellectual property producing artificial scarcity, high prices and low quality.
They worried about its justice;  given that we all learn from and build on the past, do we
have a right to carve out our own incremental innovations and protect them by intellectual
property rights?30 Price aside, they also worried that intellectual property (especially with
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a lengthy term) might give too much control to a single individual or corporation over some
vital aspect of science and culture. In more muted fashion, they discussed the possible
effects that intellectual property might have on future innovation.  But the overwhelming
theme was the promotion of free trade and a corresponding opposition to monopolies. 

Second, it is important to look at the structure of these comments; they are framed
as criticisms of intellectual property rather than defenses of the public domain or
the commons, terms that appears rarely if at all in the debates.  There is no real discussion
of the world of intellectual property’s outside, its opposite. 

Third, a linked point: most of these critics take as their  goal the prevention or
limitation of an “artificial” monopoly; without this monopoly our goal is to have a world of...
what?  The assumption is that we will return to a norm of freedom, but of what kind? Free
trade in expression and innovation, as opposed to monopoly? Free access to expression
and innovation, as opposed to access for pay?  Or free access to innovation and
expression in the sense of not being subject to the right of another person to pick and
choose who is given access, even if all have to pay some flat fee?  Or is it common
ownership and control that we seek, including the communal right to forbid certain kinds
of uses of the shared resource?   The 18th and 19th century critics brushed over these
points; but to be fair, we continue to do so today.  

b.) Recognizing The Public Domain
In the last section I discussed the anti-monopolist criticisms of intellectual property

law, criticisms that were heard from the beginning of intellectual property in its modern
form and which continue to the present day.   At what point does the negative account
of the ills of intellectual property turn into, or get added to, a defense of something called
“the public domain”? 

By a defense of the public domain, I do not mean mere usage of the word.  Though
“public domain” was a widely used term to describe public lands in the United States, the
intellectual property usage of the term comes to us from the French domaine public which
made its way into American law in the late nineteenth century via the language of the Berne
Convention.31  (The process is  somewhat ironic, since the French copyright law, with its
focus on author’s rights,  is in many ways among the least solicitous and protective of the
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public domain.)  But at what point do we find a defense of the public domain, rather than
merely a criticism of the costs of intellectual property?

Many different starting points are defensible; in the United States, the work of
Ralph Brown and Ben Kaplan is sometimes  mentioned as initiating this way of looking at
things.    The Supreme Court itself can plausibly be given some credit, though this is an
unusual admission from a legal academic. In a 1966 patent case, repeatedly citing the work
of Jefferson, the Court made it clear that the public domain has a constitutional dimension.

“The Congress in the exercise of the patent power may not overreach the
restraints imposed by the stated constitutional purpose. Nor may it enlarge
the patent monopoly without regard to the innovation, advancement or
social  benefit gained thereby. Moreover, Congress may not authorize the
issuance of patents whose effects are to remove existent knowledge from
the public domain, or to restrict free access to materials already
available.”32  

This is a remarkable statement.  It goes beyond a mere recitation of the Framer’s
attitudes towards the dangers posed by monopoly, and makes an affirmative defense of
the public domain.  Notice how the limitations are stated as additive and not as mutually
equivalent, or even as mere corollaries; the court does not say that ‘the enlargement of the
patent monopoly must promote innovation and this limits Congress’s power to remove
material from the public domain.’  Instead it postulates an existent public domain and
makes it unconstitutional under the patent clause for Congress to privatize any portion of
that domain. There are echoes here of the “public trust doctrine,” which restricts the state’s
ability to privatize public resources or waterways and turn them over to private parties.
Notice also that the court gives the public domain both direct and indirect protection:
protection from measures which formally create patent rights over portions of the public
domain, but also from those which merely “restrict free access to materials already
available.”  

Thus there are a number of possible places where one could say, ‘the defense of
the public domain begins here.’ But like most people, I attribute central importance to the
writing of my friend and colleague David Lange, whose article “Recognizing the Public
Domain” really initiated contemporary study of the subject.  Lange’s article was driven by
indignation about, indeed eloquently sarcastic ridicule of, expansions of intellectual property
protection in the 1960's and 70's, Lange claims that one major cause of this expansion was
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33 For example, in one memorable discussion of an hypothetical drawn from Tom Wolfe, “I
think it is useful to remember, however, that what we are talking about, insofar as our senses can
perceive it, is still a wet spot on the dead wino’s napkin.  Everything else is hypothesis.” David Lange,
Recognizing the Public Domain, Law and Contemporary Problems, 5 (1981)

34  Id at 1.
35  Id.
36  Non-lawyers who are (rightly) skeptical of definitional inquiries and doubly skeptical of

lawyers engaged in definitional inquiries, might believe these points are at best semantic and at worst,
essentialist.  They could be right. We might take what Felix Cohen said about definitions of law and
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that intellectual property rights are intangible, abstract and thus imprecise.33 He argues, in
a way that would have been familiar to Macaulay or Jefferson, that we should cease this
“reckless expansion.” But he also argues that “recognition of new intellectual property
interests should be offset today by equally deliberate recognition of individual rights in the
public domain.”34  

Lange is not arguing 

“that intellectual property is undeserving of protection, but rather that such
protection as it gets ought to reflect its unique susceptibility to conceptual
imprecision and to infinite replication.  These attributes seem to me to
require the recognition of two fundamental principles.  One is that
intellectual property theory must always accept something akin to a
"no-man's land" at the boundaries; doubtful cases of infringement ought
always to be resolved in favor of the defendant.  The other is that no
exclusive interest should every have affirmative recognition unless its
conceptual opposite is also recognized.  Each right ought to be marked off
clearly against the public domain”35

But what does this mean?  What are the nature of these “individual rights in the public
domain”?  Who holds them?  Indeed what is the public domain?  Does it consist only of
works that are completely unprotected?  Books whose copyright term has lapsed, say?
Does it include aspects of works that are unprotectable, such as the ideas or the facts on
which an argument is based, even if the expression of that argument is protected? What
about limitations on exclusive rights, privileges of users or affirmative defenses.  Are those
part of the public domain too?   Is the parody-able aspect of your novel in the public
domain?  What about the short quote on which a critical argument is mounted? Earlier in
this essay, I discussed the “commons of the mind.”  What is the relationship between the
public domain -- however defined -- and the commons?36   If the public domain is so
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apply them to definitions of the public domain.  “A definition of [the public domain] is useful or
useless. It is not true or false, any more than a New Year's resolution or an insurance policy. A
definition is in fact a type of insurance against certain risks of confusion. It cannot, any more than can
a commercial insurance policy, eliminate all risks.” Cohen, Transcendental Nonsense and the
Functional Approach, 35 COLUM. L. REV. 809, 835-36 (1935).  Wittgenstein is equally eloquent in
pointing out the dangers of seeking the one true definition.  “Naming appears as a queer connexion
of a word with an object.--And you really get such a queer connexion when the philosopher tries to
bring out the relation between name and thing by staring at an object in front of him and repeating a
name or even the word 'this' innumerable times. For philosophical problems arise when language goes
on holiday. L.  WITTGENSTEIN, PHILOSOPHICAL INVESTIGATIONS 19 (1958).  I am asking for a ten page
supension of disbelief while I pursue the question.

37  Patterson & Lindberg
38  Litman, at 1023
39  Litman, at 968.
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great, what does it do for us, what is its role?   These questions can be reduced to two:
What is the public domain?  Why should we focus on it?  In the following pages, I will
argue that the answer to the first question depends on the answer to the second.

Work that followed Lange’s article offered various answers to the questions he
had posed.  Lindberg and Patterson’s book, the Nature of Copyright37 reverses the
polarity from the normal depiction, and  portrays copyright as a law of users’ rights.  The
public domain is the figure; copyright, the ground. The various privileges and defenses are
not exceptions, they are at the heart of copyright correctly seen; an attempt to prevent
monopolisation and preserve access to the public domain by defining the limits of
permissible restraints.  Jessica Litman’s fine 1990 article, The Public Domain, portrays
the public domain’s primary function as that of allowing copyright law to continue to work
notwithstanding the unrealistic, individualistic idea of creativity it depends on.  

The public domain rescues us from this dilemma.  It permits us to continue
to exalt originality without acknowledging that our claims to take originality
seriously are mostly pretense. It furnishes a crucial device to an otherwise
unworkable system by reserving the raw material of authorship to the
commons, thus leaving that raw material available for other authors to use.
The public domain thus permits the law of copyright to avoid a
confrontation with the poverty of some of the assumptions on which it is
based.38 
Litman’s definition of the public domain is both clear and terse;  "a commons that

includes those aspects of copyrighted works which copyright does not protect."39 
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40   Yochai Benkler, Free as the Air to Common Use: First Amendment Constraints on
Enclosure of the Public Domain,  74 N.Y.U. Law Review 354, 361-2 (1999).

29

Precisely because she sees the function of the public domain as allowing the kinds of
additive and interstitial creation that the language of individual originality fails to capture,
her definition of the public domain includes the recyclable, unprotected elements in
existing copyrighted works as well as those works that are not protected at all.  Form
follows function.  

Yochai Benkler takes a slightly different approach.  He follows Litman in rejecting
the traditional, absolutist conception of the public domain: a conception which included
only those things that are totally unprotected by copyright.  .

The particular weakness of the traditional definition of the public domain
is that it evokes an intuition about the baseline, while not in fact completely
describing it.  When one calls certain information "in the public domain,"
one means that it is information whose use, absent special reasons to think
otherwise, is permissible to anyone.  When information is properly subject
to copyright, the assumption (again absent specific facts to the contrary)
is that its use is not similarly allowed to anyone but the owner and his or
her licensees.  The limited, term-of-art "public domain" does not include
some important instances that, as a descriptive matter, are assumed
generally to be permissible.  For example, the traditional definition of
public domain would treat short quotes for purposes of critical review as
a fair use-- hence as an affirmative defense--and not as a use in the public
domain.  It would be odd, however, to describe our system of copyright
law as one in which users assume that they may not include a brief
quotation in a critical review of its source.  I venture that the opposite is
true: Such use generally is considered permissible, absent peculiar facts to
the contrary.40

However Benkler’s alternative definition does not include every privileged use – for
example, the fair use privilege that I am able to vindicate only after litigating an intensely
complicated case  which involves in highly specific factual inquiries.

The functional definition therefore would be: The public domain is the
range of uses of information that any person is privileged to make absent
individualized facts that make a particular use by a particular person
unprivileged.  Conversely, [t]he enclosed domain is the range of uses of
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41 Id.
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information as to which someone has an exclusive right, and that no other
person may make absent individualized facts that indicate permission from
the holder of the right, or otherwise privilege the specific use under the
stated facts.  These definitions add to the legal rules traditionally thought
of as the public domain, the range of privileged uses that are "easy
cases."41

Note the key to Benkler’s analysis is his focus on the public domain’s role in
information production and use by all of us  in our  roles as consumers, citizens and future
creators.  We need to focus on those works, and aspects of works, that the public knows
is free without going through a highly individualized factual inquiry. “Free” meaning what?
Earlier in this essay I asked what we mean when we speak of the freedom that the public
domain will allow.  Free trade in expression and innovation, as opposed to monopoly?
Free access to expression and innovation, as opposed to access for pay?  Or free access
to innovation and expression in the sense of not being subject to the right of another person
to pick and choose who is given access, even if all have to pay some flat fee?  Or is it
common ownership and control that we seek, including the communal right to forbid
certain kinds of uses of the shared resource?   I think that Benkler is arguing that the most
important question here is whether laypeople would know that a particular piece or aspect
of  information in free – in the sense of both being uncontrolled by anyone else and
costless.  The test case is simple to imagine; do we count as part of the public domain
songs that can be “covered” by subsequent artists on payment of a defined fee under a
compulsory license. To put it in the language of legal theory, is content that is covered only
by “liability rules,” (particularly statutory liability rules with pre-specified  payments)
actually part of the public domain?  Well, of course, that depends on why we care about
the public domain – on what vision of freedom or creativity we think the public domain
stands for, and what danger it protects against.   And the same is true for the commons,
a term that has come to be used increasingly often over the last five years to refer to
wellsprings of creation that are outside of, or different from, the world of  intellectual
property.  The Internet was seen as such a commons. The Internet expanded so rapidly
precisely because its core protocols – TCP/IP and HTML – are open; like languages,
these systems allowed all to create by offering a common framework owned by no-one.
And that insight, coupled with the  positive images of communal production that the Net
offered, and the negative images of network-effect leverages monopolies that the Net also
offered, galvanized a related but different type of interest in “the outside of property.”
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42  Larry Lessig, The Architecture of Innovation, Conference Paper
43  Which is not to say that this is Lessig’s only concern.  See Lawrence Lessig, CODE AND

OTHER LAWS OF CYBERSPACE (1999) (focusing particularly on ‘material,’ code-based restraints imposed
by the architecture of communications networks and arguing that choices within and among different
potential architectures should be more subject to democratic and constitutional scrutiny).  See also
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c.)  Discovering the e-commons

 Take Larry Lessig’s definition of a commons.  

It is commonplace to think about the Internet as a kind of commons. It is
less commonplace to actually have an idea what a commons is.  By a
commons I mean a resource that is free. Not necessarily zero cost, but
if there is a cost, it is a neutrally imposed, or equally imposed cost.
Central Park is a commons: an extraordinary resource of peacefulness in
the center of a city that is anything but; an escape and refuge, that anyone
can take and use without the permission of anyone else. The public streets
are a commons: on no one’s schedule but your own, you enter the public
streets, and go any direction you wish. You can turn off of Broadway onto
Fifty-second Street at any time, without a certificate or authorization from
the government. Fermat’s last theorem is a commons: a challenge that
anyone could pick up; and complete, as Andrew Wiles, after a lifetime of
struggle, did. Open source, or free software, is a commons: the source
code of Linux, for example, lies available for anyone to take, to use, to
improve , to advance. No permission is necessary; no authorization may
be required. These are commons because they are within the reach of
members of the relevant community without the permission of anyone else.
They are resources that are protected by a liability rule rather than a
property rule. Professor Reichman, for example, has suggested that some
innovation be protected by a liability rule rather than a property rule. The
point is not that no control is present; but rather that the kind of control is
different from the control we grant to property.42

Note the difference in focus.  If our concern is monopolistic control over choke-
points imposed by the will of others, freedom from others “telling us what we can do,
” then the norm of freedom we will seek to instantiate in property’s outside, whether
we describe it as a public domain or a commons, is a norm of non-discriminatory
access.  Freedom in one powerful liberal tradition means freedom from the will of
another, not freedom from the background constraints of the economic system.43  Why
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James Boyle, Foucault in Cyberspace: Surveillance, Sovereignty and Hard-Wired Censors 66 U. Cin.
L. Rev. 177 (1997).

44  For a marvelously readable example, see We don’t know why she swallowed the fly: Policy
and Path Dependance  by  Stephan E.  Margol is  and Stan Liebovi tz  a t
http://www.utdallas.edu/~liebowit/regulatn.html  

45  For the most important statement of the value of liability rules in promoting follow-on
innovation see J.H. Reichman, Of Green Tulips and Legal Kudzu: Repackaging Rights in
Subpatentable Innovation, 53 Vand. L. Rev. 1743 (2000).  Reichman does not, however, take a position
on whether to define the information goods protected by liability rules as part of the commons.  

46  I owe the insight to Jed Rubenfeld.
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pick this vision of freedom instead of the vision provided by Benkler’s account of the
public domain – content that is literally “free,” both free from exclusive rights and available
at zero cost?  There are lots of reasons.  In the world of “network effects,” an intellectual
property right over a widely used standard or  network protocol can give an
unprecedented amount of power to the rightholder; the power might even include the ability
to leverage one’s rights to stifle innovation that threatened one’s business.   This was the
heart of many of the Justice Department’s claims against Microsoft; though it is only fair
to point out that these claims that were hotly disputed both by the company and by
independent academics.44  If one’s main concern is maintaining innovation, one might think
that the danger of monopoly here was not higher prices but rather the power of control
itself; access for all to the intellectual property in question on payment of a flat fee might
seem to avoid those dangers and to allow for free competition in follow-on innovation. 
The world of monopoly and property comes to be seen as a world of restraint on
innovation, more than a world of restricted output and high prices; correspondingly,
property’s outside -- “not property” -- shifts its core characteristics; in technical terms, an
imagined commons of pure Hohfeldian privileges gives way to a commons partly
constituted of resources protected by liability rules.45  

But I suspect that there is a second reason.  Although we present our reasoning
on these matters in neat chains of apparently logical argument, that conceals the power of
“the paradigm case,”46 the core example, or irresistible counter example, in shaping our
ideas. 

As I argue in the first part of this essay, most recent theorists of the public domain
start with the irresistible example of the free and open source software movements ever
before their eyes.  Here was a real world spur to rethink the public goods problems, the
tragedy of the commons, on which the economic rationale for intellectual property was
based.  Here was a “comedy of the commons” – the title of Carol Rose’s magnificently

http://www.utdallas.edu/~liebowit/regulatn.html
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47  Carol Rose, The Comedy of the Commons: Commerce, Custom and Inherently Public
Property, 53 Univ. of Chicago L. Rev. 711 (1986); see also  The Several Futures of Property: Of
Cyberspace and Folk Tales, Emission Trades and Ecosystems, 83 Minnesota L. Rev. 129 (1998). 

48  An alternative approach, the Free BSD License, is closer to a mainstream understanding
of public domain software.   The user is free to do anything with software covered by this license,
including adding to it and selling the resultant program in a proprietary, binary-only, format.  

33

prescient article about the occasional superiority of common property regimes to individual
private property rights.47  To be sure there would still be an enclosed domain; the open
source model wouldn’t work everywhere, as I explained above.  But now the placement
of the line between the two domains was everywhere up for grabs.  This is a point that
can’t be stressed enough.

 There was only one small problem.  Is  free software and open source software
in the public domain?  After all, the thing that makes open source software work is the
General Public License, the GPL.  All the things that seem so interesting about open source
– its model of distributed production, the way that it grows, binding future innovators who
make use of it to add to the store themselves – are built on an agreement, a contract.  And
that contract in turn rests, fairly and squarely, on an intellectual property right – the
copyrights held by the Free Software Foundation, and other entities.  The GPL says, in
effect, here is this copyrighted body of work; use it, add to it, modify it, copy it – all of
these uses are legal but ONLY if you comply with the terms of the GPL.  Otherwise your
actions are infringements of the exclusive rights protected under the section 106 of the
copyright act. If, for example, you take the Linux kernel, fiddle with it, add your own
material and attempt to sell the result as proprietary, binary-only  software, you have
violated the contract which gives you permission to use this copyrighted original material
at all.   In legal terms at least, the free software movement stands squarely on property and
contract. 

Given that free software stands as the kind of “irresistible example” around which
theories tend to form, how is it to be assimilated into the older criticisms of intellectual
property and defenses of the public domain?  Certainly, the free software movement, at
least, was formed explicitly around criticisms of the effects of intellectual property that
would have been familiar to Jefferson and Macaulay.  But the answer to the perceived
negative effects of strong intellectual property rights on innovation and freedom was not to
write a lot of code and release it unprotected by copyright.  Instead, the free software
movement attempted to build a living ecology of open code, where the price for admission
was your commitment to make your own incremental innovation part of the ecology, too.48
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49 See e.g. Elinor Ostrom,  GOVERNING THE COMMONS : THE EVOLUTION OF INSTITUTIONS FOR

COLLECTIVE ACTION (1991); Reformulating the Commons, SWISS  POLITICAL SCIENCE REVIEW

6(1):29B52. (2000); Susan Buck & Elinor Ostrom, THE GLOBAL COMMONS (1998);  LOCAL COMMONS AND

GLOBAL INTERDEPENDENCE : HETEROGENEITY AND COOPERATION IN TWO DOMAINS Elinor Ostrom &
Robert Keohane, eds. (1994); Margaret McKean, MAKING THE COMMONS WORK: THEORETICAL,
HISTORICAL, AND CONTEMPORARY STUDIES (ed. Bromley et al.) (Institute of Contemporary Studies,
1992); Success on the Commons: A Comparative Examination of Institutions for Common Property
Resource Management, Journal of Theoretical Politics (July, 1992).

50   One of the most interesting attempts to revive the notion of the commons and apply it to
contemporary intellectual policy issues comes from David Bollier.   Bollier’s concerns go well beyond
intellectual property to deal with many different types of public assets  See e.g. PUBLIC ASSE T S ,
PRIVATE PROFITS http://www.newamerica.net/events/transcripts_texts/PA_Report.pdf; 
 Nevertheless he also lays very strong emphasis on the public domain and the information commons
Cont’d)   See David Bollier Can the Information Commons Be Saved?  How Intellectual Property
Policies Are Eroding Democratic Culture & Some Strategies for Asserting the Public Interest 
at http://www.culturalpolicy.org/whatsnew/Bollier.pdf

51 “By limiting implementation of information policy to focus on two institutional devices,
privatization and direct regulation, we have limited the potential for decentralization of information
production in our society. Introducing a third institutional device, the commons, is likely to increase
the degree of decentralization that can be sustained within the institutional constraints our society
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On the one hand, this fit poorly into the old model of the “total freedom” public domain –
there were, after all, significant restraints on your use of the software, restraints that were
vital to the project.  But on the other hand, it fit very well into a new literature from Elinor
Ostrom, Robert Keohane, Margaret McKean49 and many others; the literature on
governing the commons.  This literature was able to show that not every commons was a
tragedy.  But the literature also showed that successful commons’ were not entirely “free”
– they ran on layers of norms that were frequently invisible to the legal system but which
nevertheless served to avoid the various paradoxes of collective action.   Whether the
examples were Japanese herdsmen or Silicon Valley programmers, the literature sought
to show just how the commons was, and should be, governed.50  

Notice the differences in approach.  The old dividing line in the literature on the
public domain had been between the realm of property, and the realm of the free. (With
all of the ambiguities in that term that I noted earlier.) The new dividing line, drawn as a
palimpsest on top of the old, was between the realm of individual control and the realm of
distributed creation, management and enterprise.    To be sure, the two share a great deal,
but they are also different in important ways; to put it bluntly, some of the theorists of the
e-commons do not see restraints on use as anathematic to the goal of “freedom,” indeed
they may see the successful commons as defined by  its restraints.51  Those restraints may

http://www.newamerica.net/events/transcripts_texts/PA_Report.pdf
http://www.culturalpolicy.org/whatsnew/Bollier.pdf
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imposes on information production and exchange. Two efforts are necessary in order to introduce
commons as a stable element in our information environment. First, it is necessary to identify
information and communications inputs that, like radio frequency spectrum and some information, can
be used without being subject to the exclusive control of any governmental or non-governmental
organization. Second, it is necessary to undertake the design of the institutional constraints necessary
to take advantage of the economic or technological attributes that make these inputs susceptible to
being used on a commons model. These tasks are important avenues to serving two commitment our
society has traditionally located in the first amendment. First, they will help to decrease the range of
instances in which government prevents individuals in society from using or communicating
information as they wish. And second, commons are likely to serve our society’s long standing
commitment to attaining “the widest possible dissemination of information from diverse and
antagonistic sources.”Yochair Benkler, The Commons As A Neglected Factor of Information Policy
(1998) http://www.law.nyu.edu/benklery/commons.pdf
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be legal – Lessig’s liability rules, or they may be built on community norms and prestige
networks of various kinds – the point is that “property’s outside,” property’s antonym, was
now being conceived of differently (though frequently, and somewhat confusingly, using the
same words and many of the same arguments.)

***

This has a been very long way of answering a short question.  (I am an academic,
after all.)  I have sketched out three projects here: an anti-monopolistic critique of
intellectual property, the defense of “a free public domain,” and an attempt to outline the
rules for a commons of the mind on the global net.  These three projects overlap, draw
from similar philosophical and economic sources, and use the same vocabulary.  They are
also not necessarily consistent with each other and each may use the same term in different
ways; “free,” “public domain,” “commons,” “enclosure” – each term shifts its meaning as
we move from one intellectual project to the next, in part because each project is built
around a different set of hopes and fears.  

The first stage of the story I outlined here was the attempt by Jefferson, Madison,
Macaulay and others to balance the arguments in favor of intellectual property with
criticism of its monopolistic costs and dangers; the goal was to build an awareness of the
need for limitations  into the grant itself. The second stage was a little more complex.
Here an affirmative argument for the public domain was put forward, rather than merely
a criticism of intellectual property.  There was an existent public domain, whose value we
should recognise, and which should have protection – perhaps even constitutional
protection – against the danger that knowledge would be removed from it, or access to
existing material impeded.  Fine and dandy, but what was this public domain that we were

http://www.law.nyu.edu/benklery/commons.pdf
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52 My colleague Laura Underkuffler has been particularly insightful in showing how Locke,
or for that matter, Madison, used “property” in ways that are unfamiliar to modern eyes.   On Property:
An Essay, 100 YALE L.J. 127 (1990)
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to protect?  There the answers were less clear. What norm of freedom did the public
domain instantiate?  Free trade?  Free beer?  Freedom from monopolistic control?  Free
communal production?    The early public domain theorists were enigmatic on this point:
the later ones, vocal, but not necessarily consistent.  The final panel in my triptych still relies
on the criticism of enclosure and monopoly, but in the place of the public domain, we find
the rhetoric of the commons, a commons that in some conceptions one might have to pay
to use.  At first sight, this may all seem distressingly messy.  Surely conceptions of
the public domain, or the commons, should be more consistent; why so much variation,
such different definitions?  Look at the question from the other side of the looking glass.
Is this little potted history so very different from the history of the concept of property? We
know very well that concepts of property have varied enormously over time, and that the
assumptions of the legal system about the analytical details of property have also varied
enormously.  Does property include notions that we might describe as human rights, or
individual liberty, as it probably did for Locke?52  Is property the sole, absolute and
despotic dominion that Blackstone wrote about (even though that did not match the reality
in his own legal system)?  Are  property rights the impermeable wall conjured up by the
majority in the Leroy Fibre case, inside which we can do what we will without having to
think about the possible conduct of others?  Is property the bundle of rights that first year
law students learn about – more accurately a grab bag of rights, powers, privileges and
immunities, held together by nothing stronger than nominalism; we choose to call these
things “property” and so they are?  Each of these conceptions of property is linked in a
complicated way to the structure of belief in the larger society and in the legal system from
which the property right sprang.  Some of these conceptions are Sunday suits, smart
clothing for external consumption, others are working clothes – the day to day
approximations used by legal practitioners to solve the problems before them.  Our
conceptions of property and sovereignty overlap, as the legal realists famously taught us,
and the ideas of property taught in a law school classroom are markedly different from the
same concept in ordinary language.  We do not generally, however, throw up our hands
and conclude that the whole concept should be jettisoned.

And what is true for property, is true for the public domain.  Just as there are many
“properties,” so too there are many “public domains.”   To the simple vision of property
rights as consisting only of the state of  absolute, perfect dominion, can be counterposed
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53  It is not exactly clear how Lessig uses the term “liability rule.” He uses free software as an
example but, under the classic definition, software under the GPL is actually protected by a property
rule backed by injunctive remedies.  Under a liability rule, you could  incorporate free software into
a proprietary, closed-source, program (itself not subject to the GPL) provided you paid the appropriate
level of damages, normally set at “actual harm.”  This is not the interpretation of the GPL or the
Copyright Act, that the Free Software Foundation supports, and I would have to agree with them.
Leaving aside the question of whether or not a commons that includes content protected by liability
rules includes free software, is this a useful definition of the commons?  The non-discriminatory
liability rule does deal with certain problems of  open access to networks, protocols, or choke points
for innovation. Under a liability rule regime, payment would be disaggregated from control. The
Internet Service Provider would be entitled, on payment of a fee, to get access to the cable company’s
network so as to provide competition with the cable company itself: the researchers would be entitled
to gain access to the stem cell lines, on payment of a flat statutory access fee  to the holder patent-
holder.   But some of the types of distributed innovation described later will flourish only under a
system where material is available free – meaning at zero cost.  The Wind Done Gone might get made
under a liability rule regime; Margaret Mitchell’s estate could not say “No.” They could merely
demand a fee, and the potential profits might more than justify the payment.  But a system which
required pervasive paying of license fees (the Copyright Clearance Center generalised to all forms of
data) would surely fail to live up to the appellation of a “commons” – it would deter both collective
creation by the poor, and complicated, multi-source incremental innovation even by relatively wealthy
institutions.  Personally,  I would reserve the label “commons” for something closer to Benkler’s
definition of the public domain – material that an individual is legally privileged to use, absent a
showing of individualized facts to the contrary.  Nevertheless, Lessig has an important point; the
successful commons will often have some form of governance and liability rules have extraordinary
advantages, mitigating, as they do, one of the largest potential dangers of the intellectual property
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the simple vision of the public domain as that which exists only where total freedom reigns.
Here the “public domain” consists only of complete works that are completely free: free
for appropriation, transfer, redistribution, copying, performance and even rebundling into
a new creation, itself covered by intellectual property.  (Thus it is no surprise to find this
vision of the public domain flourishing at the times and in the places where the concept of
property is hailed as being absolute – even if that is far from the actual truth.)  To the
‘bundle of rights’ conception of property, on the other hand, can be counterposed the
‘bundle of privileges’ vision of the public domain; where we assume, for example, that fair
use over a copyrighted work is part of the public domain. And to the predictive, legal
realist vision of property, “predictions of what the courts will protect in fact” to paraphrase
Holmes, can be counterposed a predictive, critical conception of the public domain
“predictions of what the public can do freely and nothing more pretentious,” to paraphrase
Benkler.   Lessig’s vision of the commons includes even works for which one has to pay,
so long as the legal interest is protected merely by a liability rule and the payment is non-
discriminatory.53  
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system. I am probably reading too much into all of this because Lessig’s remarkable new book, THE

FUTURE OF IDEAS: THE FATE OF THE COMMONS IN A NETWORKED WORLD (2001) avoids the liability rule
definition altogether, simply saying that resources can be “ free even though a price must be paid (a
park is "free" in the sense that I mean even if an access fee is required -- so long as the access fee is
neutrally and consistently applied)." 

54  James Boyle, A Theory of Law and Information (1992); SHAMANS, SOFTWARE AND SPLEENS

(1996);Intellectual Property Policy Online: A Young Person’s Guide (1997); Foucault in Cyberspace
(1996);  A Politics of Intellectual Property: Environmentalism for the Net (1997); Sherman Meets
Greenspan (2000); Cruel, Mean or Lavish  (2000); : The First Amendment and Cyberspace: The
Clinton Years 63 LAW AND CONTEMPORARY PROBLEMS 337 (2000) 
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Each of these definitions is driven by a goal; explicit or implicit.  It may be that the
public domain consists of those aspects of works which must remain outside of property
if copyright’s misleading presumptions about creation are to be squared with reality.  It
may be that the commons is constructed around the twin notions of preventing monopoly
control over network protocols in order to preserve innovation, while still allowing for the
type of collective management that will avoid a tragedy of the commons.  We have not one
public domain, one theory of the public domain, but many.  My own point of view is that
this  is all to the good, though a little more clarity is certainly in order.  But not everyone
agrees.  

d.)  Reifying the Negative?

What is gained by reifying the negative, and imagining a "theory" of the public
domain?   Edward Samuels, 

The process I have described was a gradual one.  From having been the invisible
Other, the unquestioned margin of intellectual property, the public domain was attracting
increasing attention. (Some of it, I must admit, from me, though I have wisely omitted that
work from my summary out of self-preservation.54) And this body of work soon began to
receive the ultimate intellectual compliment; thoughtful skepticism from others about
whether there was any there, there.     

After reviewing the various proposed arguments supporting a general
theory of the public domain, by Patterson and Lindberg or by other
authors, it would appear that there simply is no such general theory.
Instead, there are several discrete contexts in which arguments about the
public domain are encountered, each context raising different
considerations that may have little or nothing to do with each other, and

http://www.law.duke.edu/boylesite/law&info.htm
http://www.law.duke.edu/boylesite/joltart.htm
http://www.law.duke.edu/boylesite/foucault.htm
http://www.law.duke.edu/boylesite/intprop.htm
http://www.salon.com/tech/feature/2000/04/07/greenspan/index.html
http://www.salon.com/tech/feature/2000/04/07/greenspan/index.html
http://www.vanderbilt.edu/Law/lawreview/vol536/boyle.pdf
http://www.law.duke.edu/journals/63LCPBoyle
http://www.law.duke.edu/journals/63LCPBoyle


39 SECOND ENCLOSURE MOVEMENT [BOYLE : 10/01

55  Edward Samuels, The Public Domain in Copyright Law JOURNAL OF THE COPYRIGHT

SOCIETY OF THE U.S.A. 137, 150 (1993). (footnotes omitted)
56  Ludwig Wittgenstein, Tractatus Logicus Philosophicus §5.6 “The limits of my language

mean the limits of my world.”  §5.61 “We cannot think what we cannot think; so what we cannot think
we cannot say either.” Gibbon made a simpler but related point in describing the role of language in
politics.  "Augustus was sensible that mankind is governed by names; nor was he deceived in his
expectation that the senate and people would submit  to slavery provided they were respectfully
assured that they still enjoyed their ancient freedom."  The Portable Gibbon: The Decline and Fall of
the Roman Empire 99 (D. Saunders ed. 1952).
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that cumulatively constitute what remains after one examines all possible
sources of legal protection for works of authorship...  What is gained by
reifying the negative, and imagining a "theory" of the public domain?
If one wants to encourage a presumption against new forms or areas of
protection, then one can do so without having to invoke a magical "public
domain." There are dozens of battlegrounds between those who want to
expand intellectual property protection and those who want to limit it or
narrow it in any given context.  The arguments in each context should be
kept separate, since they raise different policy issues.   Nevertheless, the
individual issues sometimes tend to be elusive, and one's attitude toward
them tends to be flavored as often as not by one's general attitude toward
copyright law. If those who find themselves continually on the side arguing
for a limitation of protection need a rallying cry, perhaps it can be "the
public domain." The invocation may seem to add a moral overtone to the
argument, to counterbalance the morally charged principles invoked time
and again by the protectionists.  In the final analysis, however, "such vague
rhetoric does little more than adorn the stage on which actual choices must
be played out."55   

What is gained by reifying the negative?  Professor Samuels’ question is a good one.  He
supplies part of the answer with his thought that perhaps the language of the public domain
will be used to counter the language of sacred property.  This is indeed an important point;
language matters, and not just as “rhetoric.” Even if the limits of my language are not the
limits of my world,56 the limits of my language certainly influence my world in a deeper way
than as “vague rhetoric” adorning a stage, on which “actual choices must be played out.”
The analogy I have tried to develop in my writing is that of the environmental movement.
Why talk of “an environment” or “environmental harm”?  Why not simply list the pro’s and
con’s of each particular piece of development, type of technology, aspect of land use.  In
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57 “Small wonder, then, that faith in Nature is hard to reconcile with the rationalist
philosophers' critique of the naturalistic fallacy. Environmental ideas of Nature are often based on a
scepticism about the power of reason, and a willingness to put faith in spontaneous order precisely
because one knows the limits of one's own knowledge about the working of the system. We reify and
anthropomorphise Nature in part  to express this "faith in the system." But if we would be suspicious
of this anthropomorphism when it is applied to "the Market" or to "national tradition," shouldn't we
try to apply the same skepticism and feeling for nuance to "Nature"? Which system, which Nature,
is being venerated? Are we humans in it? In medicine, does anything organic count as Natural? Do
we let aconite and malaria have their way, smiling indulgently? Or is it merely any plant or mineral
"traditionally" used as medicine? In environmental terms, is it some imaginary world without the
impact of human history, without landscapes transformed, species eradicated, plant varieties
cultivated? Is it "Nature as scenery"; the world with the human interventions we like, whether they
are English hedgerows, drystane dykes, the bleak beauty of a Scottish moor, deforested before Dr.
Johnson passed it by? The trouble with declaring one's reverence for a system, be it a market, a culture
or an ecosystem, is that people actually disagree strongly about what the "natural" state of that
system is. Then they disagree further about the normative implications of that natural state. Both sets
of disagreements could often benefit  from some old-fashioned rationalist scepticism.”  James Boyle,
Against Nature reviewing Phil Macnaghten & John Urry, Contested Natures TIMES LITERARY

SUPPLEMENT  July 24 1998. http://www.law.duke.edu/boylesite/tls98nat.htm   What all of this doesn’t
mean, of course, is that the concept of Nature, or the Environment, is useless. 
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each case there will be issues to be thought about; clean water, beautiful vistas,
biodiversity, raised sea levels, the morals of species preservation, skin cancers from
thinned ozone layers, carbon sequestration, responsibilities to future generations and so on
and so on.  It is not clear that there is any Ariadne’s thread that links these issues together.
What’s more it is fairly clear that there is no coherent or consistent definition of “nature”
or “the environment.”57  There are certainly lots of discrete contexts in which the idea of
nature or the environment is raised, and many different arguments for and against a
particular type of development or of technology.  Why not simply deal case by case with
the harms to this river, that wetland, this species, that way of life?  Why reify these
individual loci of potential harm into a single entity called “the environment”?  Part of the
answer, of course, is  rhetorical.  The idea of the environment seems to add a moral
overtone to the discussion, to counterbalance the arguments about “progress” and
“growth” and “modernity.”  And this is hardly an unimportant function.  

But that is not all there is to it.  The environmental movement gained much of its
persuasive power by pointing out that there were structural reasons that we were likely to
make bad environmental decisions; a legal system based on a particular notion of what
"private property" entailed, and an engineering or scientific system that treated the world
as a simple, linearly related set of causes and effects. In both of these conceptual systems,

http://www.law.duke.edu/boylesite/tls98nat.htm
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the environment actually disappeared; there was no place for it in the analysis. Small
surprise then, that we did not preserve it very well. In other work, I have argued that the
same is true about the public domain. The fundamental tensions in the economic analysis
of information issues, the source-blindness of an "original author" centered model of
property rights, and the political blindness to the importance of the public domain as a
whole (not "my lake," but "The Environment") all come together to make the public domain
disappear, first in concept and then, increasingly, as a reality. 

Of equal importance is the power of a concept like the environment both to clarify
and to reshape perceptions of self interest.  When we are talking about the particular costs
of this development proposal or that, the duck hunter is less likely to make common cause
with the bird-watcher in another region, let alone the person worried about genetic drift in
salmon populations or the effect of CFC’s on the ozone layer.  The idea that there is “an
environment” allows a coalition to be built around a reframed conception of common
interest.  In the narrowest sense, that common interest might be the realisation, spurred by
greater attention to environmental interrelationships, that wetlands are important to both the
duck hunter and the birdwatcher and that they provide all kinds of ecosystem services.
Naming encourages study.   In the broader sense, though it is not merely the word that
catalyses attention.  There were two very important ideas behind the environmental
movement.  The first was the idea of ecology; the fragile, complex and unpredictable
interconnections between living systems. The second was the idea of welfare economics
-- the ways in which markets can fail to make activities internalise their full costs. The
combination of the two ideas yielded a powerful and disturbing conclusion. Markets would
routinely fail to make activities internalise their own costs, particularly their own
environmental costs. This failure would, routinely, disrupt or destroy fragile ecological
systems, with unpredictable, ugly, dangerous and possible irreparable consequences. 

These two types of analysis pointed to a general interest in environmental
protection and thus helped to build a large constituency which supported governmental
efforts to that end. They were coupled to a simple point from public choice theory.  Public
decisions are particularly likely to be bad when concentrated and well organised groups
with stable, substantial and well identified interests face-off against diffuse, and
disorganised groups whose information costs are substantially higher, with interests that,
while enormous in the aggregate are individually small.  There are lots of people who might
be affected by a decision to rely on a particular power source; a coal burning power plant
in the Northeast, say; there are people who see acid rain killing off the fish in their lake,
together with the ones who worry about particulate emissions and those whose houses will
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be swallowed up by the sea if global warming lives up to its billing.  But in the decisions
about energy purchase and planning, they are neither as well informed, nor is it easy for
them to be as well-organised, as the company which proposes to run the particular plant.
The notion of “an environmental movement” helps to sustain a coalition that people join,
give money to and so forth, even when the particular issue being lobbied over affects them
not at all.  By coming to be convinced that they should give loyalty to “the protection of
the environment,” rather than to “opposition to the stuff that affects me badly,” the diffuse
group was able to overcome some of the collective action problems involved.  Specialised
organisations fitting particular niches in the movement (Greenpeace, the Audubon Society,
the Environmental Defense Fund, the Nature Conservancy) fulfilled a variety of roles and
allowed people to “subcontract” their information gathering to experts whose norms and
pedigree they trusted. (Once I decide that the Environmental Defense Fund does good
science and good legal research, I rely on their opinion – levelling the playing field a bit
between me and the power company with its hired scientists and lawyers.)  

And, what’s true for the environment is – to a striking degree, though not
completely – true for the public domain and for the commons. The idea of the public
domain presents at a higher level of abstraction a set of individual fights -- over this chunk
of the genome, that aspect of computer programs, this claim about the meaning of parody,
or the ownership of facts.   Just as the duck hunter finds common cause with the
birdwatcher and the salmon geneticist by coming to think about “the environment,” so an
emergent concept of the public domain could tie together the interests of groups currently
engaged in individual struggles with no sense of the larger context.  This notion, in turn,
allows people to solve collective action problems in a number of different ways -- including
the creation of specialised organisations whose technical expertise and lobbying proficiency
allows the diffuse interests of a wider public to be better articulated; Here too, we can
learn.  The public domain should have its Greenpeace, its Environmental Defence Fund,
its Nature Conservancy; and indeed, organisations paralleling each of these functions do
appear to be springing up. 

The analogy goes further. Just as the environment, or nature, actually takes on
multiple shadings of meaning to respond to different hopes and fears; biodiversity, the
preservation of beauty, a particular relationship between human beings and the planet – so
to the various images of the public domain and the commons each expresses a specific set
of fears about the dangers of property, hopes about the creative process.   Frequently, the
concept is constructed as an antonym – mirroring the analytic structure of the dominant
idea of property to which it is counterposed.  Samuels’ skepticism is useful here; some



43 SECOND ENCLOSURE MOVEMENT [BOYLE : 10/01

43

more clarity about the contents of the public domain, and the relationship between the
concept of the commons and of the public domain would indeed be useful. The literature
on governing the commons promises to be exceptionally useful here, as does the oft-
neglected tradition of Hohfeldian legal analysis; each can offer a different kind of clarity.
But just as with the environment, with nature, we do not respond to the revelation that
these words are used in multiple and overlapping ways, with the conclusion that we should
simply abandon them and deal individually with the pluses and minuses of each
development proposal, each dam, each CFC emission.  The concept of the  environment
allows, at its best, a kind of generalised reflection on the otherwise unquestionable
presuppositions of a particular mode of life, economy and industrial organisation.  At their
best, the commons and the public domain can do the same in helping us to reimagine
creation, innovation and speech on a global network.  And this seems particularly
important today.  The poem with which I began this essay told us;  And geese will still a
common lack / Till they go and steal it back.  I can’t match the terseness or the rhyme.
But if we assume that the second enclosure movement will have the same benign effects
as the first, well, we will look like very silly geese indeed.  
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1 There is a rapidly growing legal literature on the ramifications of recent intellectual property
legislation and its impact on the intellectual public domain. Some of the works that seem particularly
relevant to the question of the information commons are: Benkler, Yochai, “Free as the Air to Common
Use: First Amendment Constraints on Enclosure of the Public Domain,” New York University Law
Review 74 (1999): 354-446; Boyle, James, Shamans, Software, and Spleens: Law and the Construction
of the Information Society (Cambridge, MA: Harvard University Press, 1996); Burk, Dan L. “Muddy
Rules for Cyberspace,” Cardozo L. Review 21 (1999): 121-179; Cohen,
Julie E., “Copyright and the Jurisprudence of Self-Help,” Berkeley Tech L.J. 13 (1998): 1189-1143;
David, Paul A. “A Tragedy of the Public Knowledge ‘Commons’? Global Science, Intellectual Property
and the Digital Technology Boomerang,” Stanford Institute for Economic Policy Research, SIEPR
Discussion Paper, no. 00-02, Stanford University, Stanford, CA, 2000; Lemley, Mark A., “Beyond
Preemption: The Law and Policy of Intellectual Property Licensing Beyond Preemption: The Law and
Policy of Intellectual Property Licensing,” California Law Review 87 (1999): 111-172; Lessig,
Lawrence, “Reclaiming a Commons,” presented as the keynote address at the Berkman Center,
“Building a Digital Commons,” Harvard University, Cambridge, MA, May (1999);  Madison, Michael
J., “Complexity and Copyright in Contradiction,” Cardozo Arts & Ent Law Journal 18 (2000): 125-174;
Merges, Robert P., “Property Rights Theory and the Commons; The Case of Scientific Research,”
Social Philosophy and Policy 13(2) (1996): 145-167; Reichman, J.H., and Jonathan A. Franklin,
“Privately Legislated Intellectual Property Rights: Reconciling Freedom of Contract with Public Good
Uses of Information,” University of Pennsylvania Law Review 147(4) (1999): 875-970; Rose, C. M.,
“From Local to Global Commons: Private Property, Common Property, and Hybrid Property Regimes:
Expanding the Choices for the Global Commons: Comparing Newfangled Tradable Allowance Schemes
to Old-fashioned Common Property Regimes,” Duke Env. L. & Policy F 10 (Fall 1999): 45-72.

2 See Benkler, Yochai, “Overcoming Agoraphobia: Building the Commons of the Digitally
Networked Environment,” Harvard Journal of Law and Technology 11(2) (1998): 287-400; and Boyle,
supra note 1, among others.

3 Boyle, supra note 1, and  Boyle, James, “A Politics of Intellectual Property:
Environmentalism for the Net?,” Duke Law Journal 47 (1997), 87-116, p. 94.
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I. INTRODUCTION

We are in the midst of an information arms race with multiple sides battling for
larger shares of the global knowledge pool. The records of scholarly communication, the
foundations of an informed, democratic society, are at risk. Recent legal literature heightens
our awareness of “the enclosure of  the intellectual public domain” through new patent and
copyright laws.1 There are a number of issues concerning the conflicts and contradictions
between new laws and new technologies.2 Information that used to be “free” is now
increasingly being privatized, monitored, encrypted, and restricted. 

This “intellectual land grab”3 is a direct outcome of new technologies and global
markets. Distributed digital technologies have the dual capacity to increase as well as
restrict access to information.  These technologies have brought a larger number of the
people of this earth greater access to important information about history, science, art,
literature, and current events in specific places.  At the same time, however, these new
technologies enable profit-oriented firms the capability of extracting resources previously
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4 Many new common-pool resources have “remained unclaimed due to lack of technology
for extracting their value and for establishing and sustaining property rights.” Buck, Susan J., The
Global Commons: An Introduction (Covelo, CA: Island Press, 1998), p. xiii.

5 See Arnold, J. E. Michael, “Devolution of Control of Common-Pool Resources to Local
Communities: Experiences in Forestry,” in Access to Land, Rural Poverty and Public Action, ed. A.
de Janvry, G. Gordillo, J. P. Platteau, and E. Sadoulet (New York: Oxford University Press, 2001).

6 See, for instance, Palumbi, Stephen R., “Humans as the World’s Greatest Evolutionary
Force,” Science 293 (Sept. 7, 2001): 1786-1790.  

7 Hayek, F. A., “The Use of Knowledge in Society,” American Economic Review 35(4) (1945):
519-530.
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held in common for their value and for establishing property rights.4  Multiple forces are
vying for capture and restriction of traditionally available knowledge: corporations vs.
indigenous peoples (Monsanto owning the patent on the genetic structure of the neem);
federal and state governments vs. citizens (encryption and digital surveillance vs. privacy);
universities vs. professors (institutional vs. individual intellectual property rights); publishers
vs. libraries (ephemeralization of library collections through licensing, bundling, and
withdrawal of information).  

This competition for ownership of previously shared resources is not unique to the
public domain of knowledge.  Given the opening of vast markets for commodities of all
kinds, many natural as well as human-made resources are under pressure.  The world’s
fisheries are fighting depletion because of the capture capabilities of larger trawlers, wider
and finer nets, and larger fleets. Indigenous forest systems are being privatized,5 with the
forests being burnt or logged at alarming rates, not only rapidly reducing primary growth
forests as a resource but polluting the global atmosphere as well. Indeed, commodification
and privatization of resources is a trend and a problem in regard to virtually all resources.
And radical changes in the structure and process of all natural and human-constructed
resources can occur through the development of new technologies.6

The goal of this paper is to summarize the lessons learned from a large body of
international, interdisciplinary research on common-pool resources (CPRs) in the past 25
years and consider its usefulness in the analysis of the information as a resource. We will
suggest ways in which the study of the governance and management of common-pool
resources can be applied to the analysis of information and “the intellectual public domain.”
The complexity of the issues is enormous for many reasons: the vast number of players,
multiple conflicting interests, the general lack of understanding of digital technologies, local
versus global arenas, and a chronic lack of precision about the information resource at
hand. We suggest, in the tradition of Hayek7, that the combination of time and place
analysis with general scientific knowledge is necessary for sufficient understanding of policy
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8 Lessig, Lawrence, “Code and the Commons,” a keynote address presented at the conference
“Media Convergence,” Fordham Law School, Fordham University, New York, NY, Feb. 9, 1999.

9 Benkler, Yochai, “The Commons as a Neglected Factor of Information Policy,” presented
at the Telecommunications Policy Research Conference, September 1998.

10 Litman, Jessica, “The Public Domain,” Emory Law Journal 39 (1990): 965-1023, p. 975.
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and action.  In addition, the careful development of an unambiguous language and agreed-
upon definitions is imperative.

As one of the framing papers for this conference, we will focus on the language,
the methodology, and outcomes of research on common-pool resources in order to better
understand how property regimes affect the provision, production, distribution,
appropriation, and consumption of scholarly information. Our brief analysis will suggest that
collective action and new institutional design play as large a part in the shaping of scholarly
information as do legal restrictions and market forces.

II. WHAT IS A COMMONS?

“The commons: There’s a part of our world, here and  now, that we all get
to enjoy without the permission of any.” 8

“‘The commons’ refers to institutional devices that entail government
abstention from designating anyone as having primary decision-making power over
use of a resource. A commons-based information policy relies on the observation
that some resources that serve as inputs for information production and exchange
have economic or technological characteristics that make them susceptible to be
allocated without requiring any single organization, regulatory agency, or property
owner clear conflicting uses of the resource.”9   

“The concept of the public domain is another import from the realm of real
property. In the intellectual property context, the term describes a true commons
comprising elements of intellectual property that are ineligible for private ownership.
The contents of the public domain may be mined by any member of the public.”10 

While the term, “the commons,” has a positive emotional sound to it, it refers to
a wide variety of concepts and events that can lead to so much analytical ambiguity that
little progress is made in protecting what scholars wish to protect.  We need to clarify what
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11 See Lessig, supra note 1. Lessig calls the commons the core of the open society.  He refers
to Charles Nesson’s idea of “building a commons in cyberspace where ideas are there for the taking.”
He further writes: “We don’t see a place for the commons – we only see a place for property.”

12 Boyle, supra note 1, p. xiv, does point out the institutional nature of a commons: “Even a
conventional economic analysis supports the idea that it is in the interest of those who are exploiting
a ‘commons’ to make sure that the commons continues to exist.” 

13 Oran, D., Oran’s Dictionary of the Law (St. Paul, MN: West, 1983).
14 See Hess, Charlotte, “Is There Anything New Under the Sun?  A Discussion and Survey

of Studies on New Commons and the Internet,” presented at “Constituting the Commons: Crafting
Sustainable Commons in the New Millennium,” the Eighth Conference of the International Association
for the Study of Common Property, Bloomington, Indiana, May 31-June 4, 2000.
http://129.79.82.45/IASCP/Papers/hessc042400.pdf

15 Maine, Henry Sumner, Ancient Law; Its Connection with the Early History of Society and
its Relation to Modern Ideas; With Introduction and Notes by Frederick Pollack . Reprint of 1861 ed.
(Boston: Beacon Press, 1963).

16 See Grossi, Paolo,  An Alternative to Private Property; Collective Property in the
Juridical Consciousness of the Nineteenth Century, in L. G. Cochrane, ed. (Chicago: University of

48

we are talking about. A survey of the recent literature related to the subject of this
conference seems to confuse the meaning of a “commons” rather than clarify it.11  

The term “commons” is often used synonymously with the term “public domain.”
Is it a given right, no assigned right, unclaimed, unmanaged, or something that should just
be there in a democracy?12  Unfortunately, a quick look at Oran’s Dictionary of Law13

does not clarify terms but only helps to identify why there is such confusion.  There we find
two definitions of public domain: “1) Land owned by the government.  2)  Free for anyone
to use; no longer protected by patent or copyright.”  In the first definition, there is an
owner—the government.  In the second, there is no owner.  Are scholars trying to protect
a realm of government ownership or a realm of no ownership?

In relation to the intellectual public domain, the commons appears to be an idea
about democratic processes, freedom of speech, and the free exchange of information.
While we agree that freedom of speech and open exchange of information are fundamental
to the creation and sustenance of democratic systems of governance, we need to develop
useful tools for analyzing what we mean by commons, public domain, and free exchange
of information.

The use of the term “commons” has various histories: the house of British
Parliament representing the non-titled citizens; agricultural fields in England and Europe
prior to their enclosure; and particularly in the US, public spaces, such as the New England
town square, campus dining halls, and concepts of the common good.14  In almost all uses,
the term has a contested history.  In regard to the legal study of property rights, the
publication of Ancient Law by Henry Sumner Maine15 in 1861 set off a major debate
about the origin of the very concept of property in ancient times.16  Drawing on his own

http://129.79.82.45/IASCP/Papers/hessc042400.pdf
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Chicago Press, 1981).
17 Maine, supra note 15, p. 252.
18 Ellickson, Robert C., Carol M. Rose, and Bruce A. Ackerman, eds., Perspectives on

Property Law, 2d. ed. (Gaithersburg, MD: Aspen Publishers, 1995). (Perspectives on Law Series).
19 Gordon, H. Scott, “The Economic Theory of a Common-Property Resource: The Fishery,”

Journal of Political Economy 62 (1954): 124-142; and Scott, Anthony D., “The Fishery: The
Objectives of Sole Ownership,” Journal of Political Economy  65 (1955): 116-124.

20 See Feeny, David, et al., “The Tragedy of the Commons: Twenty-Two Years Later,” Human
Ecology 18(1) (1990): 1-19, p. 2.

21 Hardin, Garrett, “The Tragedy of the Commons,” Science 162 (1968): 1243-1248; Hardin,
Garrett, “Extensions of ‘The Tragedy of the Commons,’” Science 280 (May 1, 1998): 682-683.
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extensive  research in India and that of others in regard to the early European communities,
Maine argued that joint-ownership by families and groups of kin (in other words, common
property) was more likely the initial property regime in most parts of the world rather than
the notion of property owned by a single individual.17  This great debate was not simply
one between historians over which came first—common property or individual private
property.  The debate framed a perspective on whether landed proprietors have a special
role in society that needed protection and the legitimacy of enclosing properties owned
communally.  The debate is not fully resolved. Ellickson, Rose, and Ackerman’s major
textbook on property law18 devote their first chapter to “The Debate over Private
Property” and their second chapter to “The Problem of the Commons.”

Social scientists have had their own related debates about the consequences of
allowing multiple individuals or firms to jointly use a resource system.  The debate was
kicked off half a century ago by the pathbreaking work of Scott Gordon in 1954 and
Anthony Scott in 195519 when they introduced an economic analysis of a natural resource
(fisheries) that had, prior to that time, been the domain of biologists. Their two articles are
credited with outlining the conventional theory of the commons.20  They demonstrated that
when multiple individuals jointly harvested fish in high demand without a limit on the amount
that any fisher could withdraw, the quantity harvested would exceed both the maximum
sustainable yield and the maximum economic yield.  At that time, the only solution to this
problem that they contemplated was ownership of the fishery by a single firm or by the
government.  In 1968, the biologist, Garrett Hardin, crystallized the thinking of many social
scientists and policy makers with his metaphoric analysis of the “tragedy of the commons.”
Hardin argued that the individuals who jointly use a commons are hopelessly trapped in an
immutable tragedy.  Given this trap of overuse (or, for Hardin, overpopulation), the “only”
solution Hardin envisioned was externally imposed government or private ownership.21

Unfortunately, for the development of rigorous thinking, Hardin casually used the example
of a pasture “open to all” as if all jointly owned pastures would be “open to all.” 
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22 “In this setting, as the incisive analysis of Gordon and Scott demonstrates, each fisherman
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23 Baland, Jean-Marie, and Jean-Philippe Platteau, Halting Degradation of Natural
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1996).

24 Dawes, Robyn M., “The Commons Dilemma Game: An N-Person Mixed-Motive Game With
a Dominating Strategy for Defection,” ORI Research Bulletin 13(2) (1973) Oregon Research Institute;
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 Since the work of Gordon, Scott, and Hardin, most theoretical studies by political-
economists have analyzed simple common-pool resource systems using relatively similar
assumptions.  In such systems, it is assumed that the resource generates a highly
predictable, finite supply of one type of resource unit (one species, for example) in each
relevant time period.  Appropriators (those who harvest from a resource system, e.g.,
fishers, pastoralists, etc.) are assumed to be homogeneous in terms of their assets, skills,
discount rates, and cultural views.  They are also assumed to be short-term, profit-
maximizing actors who possess complete information.  In this theory, anyone can enter the
resource and appropriate resource units.  Appropriators gain property rights only to what
they harvest.  The harvested resource units are then privately owned and can be sold in an
open competitive market.  The open-access condition is a given.  The appropriators make
no effort to change it.  Appropriators act independently and do not communicate or
coordinate their activities in any way.22 

Many current textbooks in resource economics and law and economics still
present this conventional theory of a simple common-pool resource as the only theory
needed for understanding common-pool resources more generally (but, for a different
approach, see Baland and Platteau).23  With the growing use of game theory, appropriation
from common-pool resources is frequently represented as a one-shot or finitely repeated,
Prisoner’s Dilemma game.24  These models formalize the problem differently, but do not
change any of the basic theoretical assumptions about the finite and predictable supply of
resource units, complete information, homogeneity of users, their maximization of expected
profits, and their lack of interaction with one another or capacity to change their institutions.

A sufficient number of empirical examples have existed where the absence of
property rights and the independence of actors captures the essence of the problem facing
appropriators that the broad empirical applicability of the theory was not challenged until
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25See Demsetz, Harold, “Toward a Theory of Property Rights,” American Economic Review
62 (1967): 347-359;  Posner, Richard A., Economic Analysis of Law, 2d ed. (Boston, MA: Little, Brown,
1977); and Simmons, Randy T., Fred L. Smith, and Paul Georgia, “The Tragedy of the Commons
Revisited: Politics vs. Private Property,” Center for Private Conservation, Competitive Enterprise
Institute, Washington, DC, 1996.

26Ophuls, William, “Leviathan or Oblivion,” in Toward a Steady State Economy , ed.  H. E.
Daly (San Francisco: Freeman, 1973).

27 Feeny, Hanna, and McEvoy, supra note 22, p. 195.
28 National Research Council, ed., Proceedings of the Conference on Common Property

Resource Management, April 21-26, 1985 (Washington, DC: National Academy Press, 1986).
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the mid-1980s.  The massive deforestation in tropical countries and the collapse of the
California sardine fishery and other ocean fisheries confirmed the worst predictions to be
derived from this theory for many scholars. 

Since appropriators are viewed as being trapped in these dilemmas, repeated
recommendations were made that external authorities must impose a different set of
political regimes and property rights on such settings.  Some recommended private
property as the most efficient form of ownership.25  Others recommended government
ownership and control.26  Implicitly, theorists assumed that regulators will act in the public
interest and understand how ecological systems work and how to change institutions so as
to induce socially optimal behavior.27

The possibility that the appropriators themselves would find ways to organize
themselves has not been seriously considered in much of the political-economy literature
until recently.  Organizing so as to create rules that specify rights and duties of participants
creates a public good for those involved.  Anyone who is included in the community of
users benefits from this public good, whether they contribute or not.  Thus, getting “out of
the trap” is itself a second-level dilemma.  Further, investing in monitoring and sanctioning
activities so as to increase the likelihood that participants follow the agreements they have
made, also generates a public good.  Thus, these investments represent a third-level
dilemma.  Since much of the initial problem exists because the individuals are stuck in a
setting where they generate negative externalities on one another, it is not consistent with
the conventional theory that they solve a second- and third-level dilemma in order to
address the first-level dilemma under analysis. 

The work of the National Academy of Sciences’ Panel on Common Property28

challenged the application of this conventional theory to all common-pool resources
regardless of the capacity of appropriators to communicate, coordinate their activities, and
to create institutions to allocate property rights and make policies related to a jointly owned
resource.  The growing evidence from many field studies of common-pool resources
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30 Glick, Thomas F., Irrigation and Society in Medieval Valencia (Cambridge, MA: Harvard
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Commons Work: Theory, Practice, and Policy (Oakland, CA: ICS Press, 1992); Ostrom, Elinor,
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2363-78; Hess, Charlotte, A Comprehensive Bibliography of Common Pool Resources. (CD-ROM)
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conducted by anthropologists29 and historians30 called for a serious re-thinking of the
theoretical foundations for the analysis of common-pool resources.31  The cumulative
impact of the extensive empirical studies does not challenge the empirical validity of the
conventional theory where it is relevant but rather its presumed, universal, generalizability.

III.  CLARIFYING KEY CONCEPTS 

In order to develop a broader and empirically verifiable theory that encompassed
the dominant “tragedy of the commons” theory as a special case, scholars learned that they
had to make some key distinctions among things that had previously and casually been
treated as being the same thing.  Since we feel that a similar effort is needed in regard to
the intellectual public domain, we will discuss these distinctions in some depth.  There were
four basic confusions that needed to be untangled. The source of confusion relates to the
differences among 1) the nature of the good (common-pool resources) and a property
regime (common-property regimes),  2) resource systems and the flow of resource units,
3) common property and open-access regimes, and 4) the set of property rights involved
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32 Ostrom, Vincent, and Elinor Ostrom, “Public Goods and Public Choices,” in Alternatives
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in “ownership.”  All four sources of confusion reduce clarity in assigning meaning to terms
and retard theoretical and empirical progress.

The Confusion between the Nature of a Good and a Property Regime

The problems resulting from confusing concepts were particularly difficult to
overcome given that the term “common-property resource” was frequently used to
describe a type of economic good that is better referred to as a “common-pool resource.”
For many scholars, the concept of a property regime and the nature of a good were thus
conflated. 

One of the key problems in developing a good analytical approach to the effect of
diverse institutional arrangements on the incentives, activities, and outcomes of the
individuals involved is getting a clear conception of the structure of events involved. The
political-economy literature usually calls “the structure of the bio-physical events” as “the
nature of the goods.” For some time, economists struggled with classifying goods as either
private or public. By labeling all goods as fitting this dichotomy, scholars talked about those
things that the market could solve most efficiently and those things that would require
government provision and production.

In the 1970s, a major breakthrough came with clear identification that there were not just
two types of goods.  Two attributes have been identified in the political-economy literature
that help identify four broad classes of goods.  The first attribute is whether the benefits
consumed by one individual subtract from the benefits available to others.32  Common-pool
resource systems generate relatively subtractable benefit flows.  This attribute is shared
with private goods, as shown in Figure 1.  The second attribute is that it is very costly to
exclude individuals from using the flow of benefits either through physical barriers or legal
instruments.  Both attributes vary across a range.  
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Figure 1.  Types of Goods
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Recognizing a class of goods that shares these two attributes enables scholars to
identify the core theoretical problems facing individuals whenever more than one individual
or group utilizes such resources for an extended period of time.  Using “property” in the
term used to refer to a type of good, reinforces the impression that goods sharing these
attributes tend everywhere to share the same property regime.  As discussed below, this
is certainly not the case.

Common-pool resources share with what economists call “public goods,” the
difficulty of developing physical or institutional means of excluding beneficiaries.  Unless
means are devised to keep nonauthorized users from benefitting, the strong temptation to
free ride on the efforts of others will lead to a suboptimal investment in improving the
resource, monitoring use, and sanctioning rule-breaking behavior.  Second, the products
or resource units from common-pool resources share with what economists call “private
goods,” the attribute that one person’s consumption subtracts from the quantity available
to others.  Thus, common-pool resources are subject to problems of congestion, overuse,
pollution, and potential destruction unless harvesting or use limits are devised and enforced.
In addition to sharing these two attributes, particular common-pool resources differ on
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many other attributes that affect their economic usefulness including their extent, shape,
productivity and the value, timing, and regularity of the resource units produced.33

Common-pool resources may be owned by national, regional, or local
governments; by communal groups; by private individuals or corporations; or used as
open-access resources by whomever can gain access.  Each of the broad types of
property regimes has different sets of advantages and disadvantages, but at times may rely
upon similar bundles of operational rules.34  Examples exist of both successful and
unsuccessful efforts to govern and manage common-pool resources by governments,
communal groups, cooperatives, voluntary associations, and private individuals or firms.35

Thus, no automatic association exists between common-pool resources with common-
property regimes—or, with any other particular type of property regime. 

The Confusion between a Resource System and the Flow of Resource Units

The second confusion is related to the relationships between resource systems and
a flow of resource units or benefits from these systems.36  In regard to common-pool
resources, the resource system (or alternatively, the stock or the facility) is what generates
a flow of resource units or benefits over time.37  Examples of typical common-pool
resource systems include lakes, rivers, irrigation systems, groundwater basins, forests,
fishery stocks, and grazing areas.  Common-pool resources may also be facilities that are
constructed for joint use, such as mainframe computers and the Internet.  The resource
units from a common-pool resource include water, timber, medicinal plants, fish, fodder,
central processing units. The resource units for a complex facility like the Internet may be
the data packets or the computer files (information artifacts) depending upon whether one
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38 See Bernbom, Gerald, “Analyzing the Internet as a Common Pool Resource: The Problem
of Network Congestion,” presented at “Constituting the Commons: Crafting Sustainable Commons
in the New Millennium,” the Eighth Conference of the International Association for the Study of
C o m m o n  P r o p e r t y ,  B l o o m i n g t o n ,  I n d i a n a ,  M a y  3 1 - J u n e  4 ,  2 0 0 0 .
http://dlc.dlib.indiana.edu/documents/dir0/00/00/02/18/index.html

39 Ciriacy-Wantrup, Siegfried V., and Richard C. Bishop, “‘Common Property’ as a Concept
in Natural Resource Policy,” Natural Resources Journal 15 (1975): 713-727.

40 See also Bromley, Daniel W., Environment and Economy: Property Rights and Public
Policy (Cambridge, MA: Basil Blackwell, 1991); Bromley, Daniel W., “The Commons, Common
Property, and Environmental Policy,” Environmental and Resource Economics 2 (1992): 1-17; Bromley,
Daniel W., “The Commons, Property, and Common-Property Regimes,” in Making the Commons
Work: Theory, Practice, and Policy, ed. Daniel W. Bromley, et al. (Oakland, CA, ICS Press, 1992), 3-15.

41 Dales, John H., Pollution, Property, and Prices: An Essay in Policy-making and
Economics (Toronto: University of Toronto Press, 1968).

42 As in the case of noncopyrightable or expired formerly copyrighted information–i.e., “the
public domain.” See Litman 1990, supra note 10.

56

is studying it as an infrastructure resource or as an information resource.38 Devising
property regimes that effectively allow sustainable use of a common-pool resource requires
one set of rules that limit access to the resource system and other rules that limit the
amount, timing, and technology used to withdraw diverse resource units from the resource
system.  It is frequently the case that the resource system is jointly owned, while the
resource units withdrawn from the system are individually owned by appropriators.

The Confusion between Common-Property and Open-Access Regimes

In a now classic article, Ciriacy-Wantrup and Bishop39 clearly articulated the
difference between property regimes that are open access, where no one has the legal right
to exclude anyone from using a resource, from common property, where the members of
a clearly defined group have a legal right to exclude nonmembers of that group from using
a resource.40  Open-access regimes ( res nullius)—including the classic cases of the open
seas and the atmosphere—have long been considered in legal doctrine as involving no
limits on who is authorized to use these resources.  Thus, the work of Gordon, Scott, and
Hardin focused on resources that were paired with open-access regimes. If anyone can
use a resource—the definition of an open-access resource—then, no one has an incentive
to conserve its use or to invest in improvements. 

Some open-access regimes lack effective rules defining property rights by
default.41  Either the resources affected by these open-access regimes are not contained
within a nation-state or no entity has successfully laid claim to legitimate ownership.  Other
open-access regimes are the consequence of conscious public policies to guarantee the
access of all citizens to the use of a resource within a political jurisdiction.42  The concept
of jus publicum applies to their formal status, but effectively these resources are open

http://dlc.dlib.indiana.edu/documents/dir0/00/00/02/18/index.html
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access.43  Still other open-access regimes result from the ineffective exclusion of
nonowners by the entity assigned formal rights of ownership.  In many developing
countries, the earlier confusion between open-access and common-property regimes
paradoxically led to an increase in the number and extent of local resources that are de
facto open access.  Common-property regimes controlling access and harvesting from
local streams, forests, grazing areas, and inshore fisheries had evolved over long periods
of time in all parts of the world, but were rarely given formal status in the legal codes of
newly independent countries.  

Many common-property regimes do efficiently regulate the joint use and
management of a resource.  There is, however, nothing inherently efficient or inefficient
about such regimes.  A modern, private corporation is, after all, a common-property
regime that has widespread use throughout the global economy—with both efficient and
inefficient consequences.  Common-property regimes are essentially share contracts.44  As
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such, they face the potential of opportunistic behavior and moral hazard problems.
Common-property regimes, however, are much more likely to have beneficial
consequences for a resource system and its users than an open-access resource.

As concern for the protection of natural resources mounted during the second half
of the last century, many developing countries nationalized all land and water resources that
had not yet been recorded as private property.  The institutional arrangements that local
users had devised to limit entry and use lost their legal standing.  The national governments
that declared ownership of these natural resources, however, lacked monetary resources
and personnel to exclude users or to monitor the harvesting activities of users.  Thus,
resources that had been under a de facto common-property regime enforced by local
users were converted to a de jure government-property regime, but reverted to a de facto
open-access regime.  When resources that were previously controlled by local participants
have been nationalized, state control has usually proved to be less effective and efficient
than control by those directly affected, if not disastrous in its consequences.45
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The Confusion Over What Property Rights Are Involved in “Ownership”

A property right is an enforceable authority to undertake particular actions in a
specific domain.46 Property rights define actions that individuals can take in relation to other
individuals regarding some “thing.”  If one individual has a right, someone else has a
commensurate duty to observe that right.  Schlager and Ostrom identify five major types
of property rights that are most relevant for the use of common-pool resources, including
access, extraction,47 management, exclusion, and alienation.  These are defined as:

Access: The right to enter a defined physical area and enjoy nonsubtractive
benefits (e.g., hike, canoe, sit in the sun).

Extraction: The right to obtain resource units or products of a resource system
(e.g., catch fish, divert water).

Management: The right to regulate internal use patterns and transform the resource
by making improvements.

Exclusion: The right to determine who will have access rights and withdrawal
rights, and how those rights may be transferred.

Alienation: The right to sell or lease management and exclusion rights. 
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In much of the economics literature, as well as the legal literature, private property
is defined as holding the right of alienation.  Property-rights systems that do not contain the
right of alienation are considered by many scholars to be ill-defined.  Further, they are
presumed to lead to inefficiency since property-rights holders cannot trade their interest in
an improved resource system for other resources, nor can someone who has a more
efficient use of a resource system purchase that system in whole or in part.48

Consequently, it is assumed that property-rights systems that include the right to alienation
will be transferred to their highest valued use.  Larson and Bromley49 challenge this
commonly held view and show that much more information must be known about the
specific values of a large number of parameters before judgements can be made
concerning the efficiency of a particular type of property right.

Scholars studying common-property systems have found that it is more useful to
examine which of the five classes of property-rights bundles are exercised in the field and
what kind of consequences result.  In this view, private individuals, private associations or
firms, and governments may hold well-defined property rights that include or do not include
all five of the rights defined above.  This approach separates the question of whether a
particular right is well-defined from the questions of who possesses and which rights are
possessed.

“Authorized entrants” include most recreational users of national parks who
purchase an operational right to enter and enjoy the natural beauty of the park, but do not
have a right to harvest forest products.  Those who have both entry and withdrawal use-
right units are “authorized users.”  The contents of the bundle of rights of an authorized user
may vary substantially in regard to the quantity, timing, location, and use of resource units
appropriated from a resource system.  The presence or absence of constraints upon the
timing, technology used, purpose of use, and quantity of resource units harvested are
usually determined by operational rules devised by those holding the collective-choice
rights (or authority) of management and exclusion over the resource system.50  An external
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others (see Adasiak, Allen, “Alaska’s Experience with Limited Entry,” Journal of the Fisheries
Research Board of Canada 36(7) (1979): 770-82, for a description of the rights of authorized users of
the Alaskan salmon and herring fisheries).

51 Durrenberger, E. Paul, and Gisli Palsson, “The Grass Roots and the State: Resource
Management in Icelandic Fishing,” in The Question of the Commons: The Culture and Ecology of
Communal Resources, ed. B. J. McCay and J. M. Acheson (Tucson, AZ: University of Arizona Press,
1987).  Another example is the net fishers of Jambudwip, India, who annually regulate the positioning
of nets so as to avoid  interference, but do not have the right to determine who may fish along the
coast (Raychaudhuri, Bikash, The Moon and the Net: Study of a Transient Community of Fishermen
at Jambudwip (Calcutta, India: Government of India Press, Anthropological
Survey of India, 1980)).   

52 Benjamin, Paul, Wai Fung Lam, Elinor Ostrom, and Ganesh Shivakoti, Institutions,
Incentives, and Irrigation in Nepal, Decentralization: Finance & Management Project Report,
Burlington, VT, Associates in Rural Development, 1994.

53 Montias, John Michael, The Structure of Economic Systems (New Haven, CT: Yale
University Press, 1976); Dahl, Robert A., and Charles E. Lindblom, Politics, Economics and Welfare:
Planning and Politico-Economic Systems Resolved into Basic Social Processes (New York: Harper,
1963).

54 Demsetz, supra note 25.
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authority, however, may mandate that the owner of a resource system must allow some
access and/or withdrawal rights to another individual or group than the proprietor or owner
of the resource system. 

“Claimants” possess the operational rights of access and withdrawal plus a
collective-choice right of managing a resource that includes decisions concerning the
construction and maintenance of facilities and the authority to devise limits on withdrawal
rights.  Fishing territories are a frequent form of property for indigenous, inshore fishers.51

Farmers on large-scale government irrigation systems frequently devise rotation schemes
for allocating water on a branch canal.52  

“Proprietors” hold the same rights as claimants with the addition of the right to
determine who may access and harvest from a resource.  Most of the property systems
that are called “common-property” regimes involve participants who are proprietors and
have four of the above rights, but do not possess the right to sell their management and
exclusion rights even though they most frequently have the right to bequeath it to members
of their family and to earn income from the resource.  “Full Owners” possess the right of
alienation—the right to transfer a good in any way the owner wishes that does not harm
the physical attributes or uses of other owners—in addition to the bundle of rights held by
a proprietor.  An individual, a private corporation, a government, or a communal group
may possess full ownership rights to any kind of good including a common-pool
resource.53  The rights of owners, however, are never absolute.  Even private owners have
responsibilities not to generate particular kinds of harms for others.54
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55 Place, Frank, and Peter Hazell, “Productivity Effects of Indigenous Land Tenure Systems
in Sub-Saharan Africa,” American Journal of Agricultural Economics 75 (1993): 10-19, conducted
surveys in Ghana, Kenya, and Rwanda to ascertain if indigenous land-right systems were a constraint
on agricultural productivity.  They and others found that having the rights of a proprietor as
contrasted to an owner in these settings did not affect investment decisions and productivity.  In
densely settled regions, however, proprietorship over agricultural land may not be sufficient (Feder,
Gershon, T. Onchan, Y. Chalamwong, and C. Hangladoran, Land Policies and Form Productivity in
Thailand (Baltimore, MD: Johns Hopkins University Press, 1988); Feder, Gershon, and David Feeny,
“Land Tenure and Property Rights: Theory and Implications for Development Policy,” World Bank
Economic Review 5(1) (1991): 135-53; Anderson, Terry L., and Dean Lueck, “Land Tenure and
Agricultural Productivity on Indian Reservations,” Journal of Law and Economics 35 (1992): 427-54)).
As land is densely settled, the absence of a title reduces the options for farmers to sell their land and
reap a return on this asset.  And without a title, farmers lack collateral to obtain credit to invest more
intensively in the productive potential of their land (see Alston, Lee J., Gary D. Libecap, and Robert
Schneider, “The Determinants and Impact of Property Rights: Land Titles on the Brazilian Frontier,”
Journal of Law, Economics and Organization 12 (1996): 25-61).  

56 Agrawal, Arun, “Rules, Rule Making, and Rule Breaking: Examining the Fit between Rule
Systems  and Resource Use,” in Rules, Games, and Common-Pool Resources, ed. Elinor Ostrom, Roy
Gardner, and James M. Walker (Ann Arbor: University of Michigan Press, 1994), 267-82; Blomquist,
William, Dividing the Waters: Governing Groundwater in Southern California (Oakland, CA, ICS
Press, 1992); Schlager, Edella, “Fishers’ Institutional Responses to Common-Pool Resource
Dilemmas,” in Rules, Games, and Common-Pool Resources, ed. Elinor Ostrom, Roy Gardner, and
James M. Walker (Ann Arbor: University of Michigan Press, 1994), 247-65; Tang, Shui Yan, “Building
Community Organizations: Credible Commitment and the New Institutional Economics,” Human
Systems Management 13 (1994): 221-32; Lam, Wai Fung, Governing Irrigation Systems in Nepal:
Institutions, Infrastructure, and Collective Action (Oakland, CA: ICS Press, 1998).
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What is important for the context of this conference about this view of property
rights is that property rights to the flow of units from a resource system are frequently held
by different actors than those who hold rights related to the system itself.  Further,
empirical studies of common-property institutions have found that proprietors (as
contrasted to full owners) have sufficient rights to make decisions that promote long-term
investment in, and sustainable harvesting from, a resource.55

A key finding from multiple studies is that no set of property rights works equivalently in
all types of settings.  For private-property systems in land to make a difference in
productivity gains, one needs 1) a somewhat dense population so competition for use is
present and 2) the existence of effective markets related to credit, inputs, and the sale of
commodities.   In a series of studies of inshore fisheries, self-organized irrigation systems,
forest user groups, and groundwater institutions, proprietors tended to develop strict
boundary rules to exclude noncontributors; established authority rules to allocate
withdrawal rights; devised methods for monitoring conformance; and used graduated
sanctions against those who did not conform to these rules.56
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57 Miller, David, “The Evolution of Mexico’s Spiny Lobster Fishery,” in Common Property
Resources: Ecology and Community-Based Sustainable Development, ed. Fikret Berkes (London:
Belhaven Press, 1989), 185-98.

58 Martin, Edward G., and Robert Yoder, “Review of Farmer-Managed Irrigation in Nepal,” in
Water Management in Nepal: Proceedings of the Seminar on Water Management Issues, July 31-
August 2  (Kathmandu, Nepal: Ministry of Agriculture, Agricultural Projects Services Centre, and the
Agricultural Development Council, 1983), 82-91; Martin, Edward G., and Robert Yoder, “The Chherlung
Thulo Kulo: A Case Study of a Farmer-Managed Irrigation System,” in Water Management in Nepal:
Proceedings of the Seminar on Water Management Issues, July 31-August 2 (Kathmandu: Nepal,
Ministry of Agriculture, Agricultural Projects Services Centre, and the Agricultural Development
Council, 1983), 203-17; Martin, Edward G., and Robert Yoder, “Water Allocation and Resource
Mobilization for Irrigation: A Comparison of Two Systems in Nepal,” presented at the annual meeting
of the Nepal Studies Association, University of Wisconsin, Madison, November 4-6, 1983; Martin,
Edward G., “Resource Mobilization, Water Allocation, and Farmer Organization in Hill Irrigation
Systems  in Nepal,” Ph.D. dissertation, Cornell University, 1986; Siy, Robert Y., Jr., Community
Resource Management: Lessons from the Zanjera  (Quezon City, Philippines: University of the
Philippines Press, 1982); Maass, supra note 30. 

59 Some of these include studies of: surfer’s waves, sports, national budgets, public radio,
traditional music, indigenous knowledge, air slots, campus commons; urban commons [apartment
communities and residential community associations, streets, parking places, playgrounds, reclaimed
buildings etc.]; highways and transboundary transportation systems, the Internet [domain names,
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Further, it should be no surprise to this audience that the world of property rights
is far more complex than simply government, private, and common property.  These terms
better reflect the status and organization of the holder of a particular bundle of rights.  All
of the above rights can be held by single individuals or by collectivities.  Some communal
fishing systems grant their members all five of the above rights, including the right of
alienation.57  Members in these communal fishing systems have full ownership rights.
Similarly, farmer-managed irrigation systems in Nepal, the Philippines, and Spain have
established transferable shares to the systems.  Access, withdrawal, voting, and
maintenance responsibilities are allocated by the amount of shares owned.58  On the other
hand, some proposals to “privatize” inshore fisheries through the devise of an Individual
Transferable Quota (ITQ) allocate transferable use rights to authorized fishers, but do not
allocate rights related to the management of the fisheries, the determination of who is a
participant, nor the transfer of management and exclusion rights.  Thus, proposals to
establish ITQ systems, which are frequently referred to as forms of “privatization,” do not
involve full ownership. 

Most of the CPR examples discussed so far have been natural resource systems
and human-made resources such as irrigation systems.  In the past five years, more and
more scholars have broken away from the erroneous idea that “commons” were antiquated
institutions mainly prevalent in developing countries managed by indigenous peoples.
Interdisciplinary researchers are finding great benefit in applying CPR analysis to a number
of new and/or unrecognized common-pool resources.59  Most works written to-date
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Internet Congestion,” Science 277(5325) (1997): 535-537; Nathenson, I. S., “Showdown at the Domain
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D. S. Noonan (Bloomington: Indiana University Press, 1998).
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studying the Internet as a common-pool resource60 center on the technology infrastructure
and the social network issues rather than the institutions developed about the distributed
information per se.  Addressing scientific information, some of  the most useful works in
recent years have been those based on Michael Heller’s groundbreaking work on
anticommons.61  Heller’s work demonstrates that among the usual outcomes of a shared
resource (particularly overuse,62 but also depletion, congestion, pollution, etc.), the
occurrence of   “underprovision” of a traditionally available resource is not only possible
but of growing concern because of increasing commodification of information through new
legislation, competing markets, and the recent run on patents.63
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Figure 2. Forms of Information

ARTIFACT FACILITY
Book Library/Archive
Article Private
Web Page Public
Database Digital Library
Computer File E-print Repositories

Internet
LAN

CONTENT
Knowledge
Information
Data

IV.  ARTIFACTS, FACILITIES, AND CONTENT OF SCHOLARLY        
INFORMATION

In CPR research, the distinction between resource system and resource units has
proved very helpful in analyzing the impact of diverse property rights on the incentives of
participants in regard to resource systems and resource units related to water, fisheries,
and other natural resources.  When water rights to a groundwater basin are adjudicated,
litigants receive defined quantities or shares of the flow to the system. They are not
receiving a portion of land that goes down below their surface land. That much-earlier
conception proved to be inadequate in the adjudication of groundwater rights. So, where
water rights have been adjudicated and privatized, what has been privatized is the flow.
The resource system itself is a facility that holds the flow and is not privately owned by a
single person or organization unless there is a single overlying owner that owns all the
surface land over a groundwater basin. Similarly, with individual transferable quota systems
that are extensively used in regard to fisheries, what has been privatized is either a
proportion of the estimated yield or an amount of fish that is assigned to each boat for a
season.

In struggling with the application of the evolving theory of common-pool resources
to the study of information and the intellectual public domain, we would like to pose that
this two-way distinction is not as useful as a three-way distinction between the artifact, the
facility, and the content.  
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64 Jessica Litman writes, “The copyright will protect the expression in the work from being
copied without permission, but will give no protection whatsoever to the underlying ideas, facts,
systems, procedures, methods of operation, principles, or discoveries”  (our emphasis). Litman,
Jessica, Digital Copyright (Amherst, NY: Prometheus Books, 2001), p. 17.
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C An artifact is a discreet, observable, namable representation of an idea or set of
ideas.  In regard to scholarly information, examples of artifacts include articles,
research notes, books, databases, maps, computer files, webpages.   Artifacts
vary in their durability. Physical artifacts can be used in a sequential fashion by
multiple readers. Digital artifacts can be used concurrently by multiple users.
Artifacts are the physical flow units from an information facility.

C A facility stores and makes available artifacts.  It is a resource system storing the
artifacts and their informational content.  Prior to the development of digital
artifacts, traditional facilities were public and private libraries and archives that
stored physical artifacts.  A facility had a physical limit on the number and type of
artifacts that could be stored.  While the cost of excluding users was not usually
extremely high, many libraries and archives did invest in the development of well-
defined rules regarding who would be considered legitimate users, how long
individuals could legally remove artifacts from the facilities, and the practices that
were to be followed within the facility (silence, no dancing) and in the use of the
artifact (no highlighting, tearing out pages, etc.) and guards for monitoring and
enforcing these rules.  The facilities themselves were subject to deterioration if a
substantial investment was not made in their maintenance.  Private collections were
usually not open to the public.  

C The content of an artifact in a facility is usually referred to as information—the
bundle of data, ideas, and knowledge.  Information is the nonphysical flow units
contained in an artifact. This is the element that copyright does not protect.64

It is our sense that in analyzing information in the public domain, developing a more
careful understanding of the processes of providing and producing the information and
artifacts, providing and producing information facilities, distributing artifacts to facilities and
to users, and the various forms of consuming and using the information content of these
artifacts is needed before one can begin to develop a better legal structure for these
processes as they are challenged by new technology in a global environment.
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66 Boyle, supra note 1, p. 6.
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(1983): 28-37.
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69See Lyman, Peter, “The Article 2B debate and the Sociology of the Information Age,”

Berkeley Tech L. J. 13 (1998): 1063-1087.
70 “The world of language, of conjectures, theories, and arguments—in brief, the university

of objective knowledge—is one of the most important of these man-created, yet at the same time
largely autonomous, universes” (Popper, Karl, “Epistemology Without a Knowing Subject,” in
Objective Knowledge (Oxford: Oxford University Press, 1972), p. 188).

71 Braman, Sandra, “Defining Information: An Approach for Policymakers,” in The Economics
of Communication and Information, ed. D. M. Lamberton, pp. 1-12 (Brookfield, MA: Elgar, 1989).

67

“Information” is a difficult term  to define.65  To economists, it can mean complete
or incomplete knowledge, true or accurate knowledge; to governments, it can mean
knowledge ranging from public to top-secret.  In legal terms, it can mean that the conduit
of information is currently owned, previously owned, or as yet unclaimed. NGOs and
donor agencies see access to information as the key ingredient for economic development.
Referring to the multiple types of information issues, Boyle has written: “. . . is there
anything, apart from the word information, that holds these issues together. If there is some
useful link, is it new to our society?”66

Information and knowledge as raw terms have been dissected and defined in
several ways. Machlup introduced the division of data-information-knowledge, with data
being raw bits of information; information as organized data in context; and knowledge as
the assimilation of the information and understanding of how to use it.67  Reichman and
Franklin discuss the “dual function of information,” which has high value as a commodity
and as “the foundation of knowledge in the information economy.”68  Lyman writes that the
“the definition of the concept of information must be at the heart of any information
policy.”69  Popper earlier stressed that the knowledge contained in scientific reports,
articles, and books comes to have an autonomous existence as it affects the thinking and
research of the next generation of scientists.70

Braman presents a thorough survey of ways to look at information for
policymakers, pointing out that the argument over how to define information is critical.
Examined are information as a commodity, as a perception of pattern, as a constitutive
force in society.  Her analysis of information as a resource emphasizes how people use
information rather than information’s effect upon people.71  For the purposes of our paper,
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72 Hayek, supra note 7.
73 Vincent Ostrom has repeatedly emphasized the artifactual nature of knowledge and

institutions: “Every development–street sweeping, production of fertilizers, irrigation works, the
development of new seed stocks–has a component to it that is concerned with how the activities of
people are organized in relation to one another” (Ostrom, Vincent, “Organization of Decision-
Making Arrangements and the Development of Atmospheric Resources,” Working Paper, Workshop
in Political Theory and Policy Analysis, Indiana University, Bloomington, Indiana, 1968).

74 See Cooper, Mark, “Symposium Overview: Part II: Unbundling and Open Access Policies:
Open Access to the Broadband Internet: Technical and Economic Discrimination in Closed,
Proprietary Networks,” U. Colorado L. Rev. 71 (2000): p. 1046+, for a discussion of the problem of flow
control or filtering the flow of distributed information.

75 E. Ostrom, supra note 31.
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Hayek’s classic analysis of the essential two types of knowledge in order to bring a clear
understanding remains crucially relevant in the construction of scientific knowledge and
information policy.  He wrote in 1945 that while we are used to respecting scientific
knowledge gathered by experts, it is only in combination with “local knowledge” that the
knowledge takes on a real value.  All of the valid research on common-pool resources
involves this combination of scientific knowledge with time and place analysis, or as Hayek
puts it, the “special knowledge of circumstances.”72

In any discussion of information it is useful to remember that information is an
institution, a human artifact, with agreements and rules, and strongly tied to the rules of
language itself. 73 Thus, information has an important cultural component as well as
intellectual, economic, political functions. As such, it is a flow resource that must be
passed from one individual to another in order to have any public value.74

Information property and contract laws are only a few of the complex issues facing
scholarly communication. Current and future dilemmas extend much further than the legal
questions of formal ownership and regulation. Other important areas include informal
agreements and standards, transaction costs, new user communities, globalization, growing
international collaborative research, language, interdisciplinarity, interoperability, reliability,
and accessibility. 

But analyzing the whole ecosystem of scholarly information is much more tenuous
than in Governing the Commons,75 where 1)  the boundaries were clear, 2)  the resource
systems studied were small and easy to observe, 3) solving problems was of high salience
to appropriators, 4)  institutions were long-enduring and had evolved over time, and 5)
extensive field observation was available.  The CPR resources were analyzed by examining
the physical characteristics of that resource, the community of users and the actors involved
in a situation, along with the rules-in-use that determine actions taken, the costs of those
actions, the outcomes that can be achieved, how those actions are linked to outcomes,
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76 This methodological tool, called the Institutional Analysis and Development (IAD)
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Figure 3. Traditional Flow Pattern of Content ÷÷ Artifact ÷÷ Facility ÷÷ User
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what information is available, how much control individuals can exercise, and what payoffs
are to be assigned to particular combinations of actions and outcomes.76

Information, on the other hand, often has complex tangible and intangible attributes;
unclear or no boundaries; a diverse community of users on local, regional, national, and
international levels; and multiple layers of rule-making institutions.  Until the invention of
digital technologies, the flow of most scholarly information was easy to follow. One typical
flow pattern was:

Each of the arrows in Figures 3 through 5 represents a transition where property rights may
change in regard to the person or organization who holds the rights and/or in regard to the
specific bundle of rights held.  While the author retained copyright protection for her unique
expression of ideas in a book or journal, the publishers owned reproduction rights to the
work, and sold copies of their artifacts to decentralized facilities (in this case, local
libraries).  The libraries owned their individual copies of the book, took responsibility for
the organization, storage, preservation, and distribution of their “resource units.”  Working
within the parameters of the formal rules of copyright and fair use, the individual facilities
designed the rules-in-use regarding the distribution and the qualified community of users.

The journal articles as resource units are renewable over time.  The content is
nonsubtractable and the physical artifact is only temporarily subtractable during one
person’s use.  Even if the artifact is stolen or destroyed, replenishment is possible through
re-purchase or through Interlibrary Loan.
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The rules are different with digital information.  Barlow pointed out several years
ago that digitization, which converts information to ones and zeroes as a conduit of
information content, has obfuscated the “wine from the bottle”77; that is, the physical
characteristics and the boundaries of the resource are no longer clear.  The information is
often licensed rather than owned. It is “fugitive” rather than fixed, in that all the information
can be withdrawn by the publishers when the license agreements run out.  Digital
information can also be more fragile in that storage of the primary databases and/or digital
collections is often centralized.  And, digitization provides new and previously unimagined
uses for information.

Distributed digitized information, such as that on the Internet, adds more layers
of complexity to the flow.  And, as with all common-pool resources, when technology
changes the capture and use of the resource, the rules-in use and the community of users
will also change.  On the other hand, digital information, though subject to congestion, is
generally nonsubtractive; thus, the resource flow is not subject to erosion (deterioration)
in that same way that physical information artifacts are (books, journals, newspapers,
etc.)78

V.  THE EVOLUTION OF SCHOLARLY INFORMATION

Prior to 30 years ago, the primary information facilities for scholarly information
were public and academic libraries.  These facilities were in charge of preserving “the
scholarly record and the materials for future research”79 by collecting, storing, preserving,
and making available scholarly artifacts—primarily books and journal articles.  Legislation
such as the Fair Use and First Sale Doctrines allowed libraries to provide access to the
scholarly community.80  Librarians consulted with university scholars and purchased mainly
published scientific and academic books and journals.  They made the distribution (lending)
rules and defined the eligible community of users. At that time, it was clear who their
community was.  For a state university library, for example, this usually included the faculty,
students, and staff at that university, and any citizen of that state. The library owned its
collection and was responsible for the storage, organization, and long-term preservation
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of the artifacts.  The scholarly community sent their articles off for publication and
depended on library personnel to meet their needs.

Interlibrary Loan (ILL)81 was enhanced in the 1970s through the proliferation of
new technology—the photocopy machine,82 which allowed for duplication and easy
lending of journal articles. It was further developed by organization of OCLC, the first
electronic union catalog. ILL changed the user communities to both local and remote
groups. With the costs of books and journals skyrocketing, the focus of library services
changed from primarily owning collections to primarily  accessing collections.

Since 1995, the development of distributed digital information through network
browsers has radically changed many of the traditional institutions of scholarly
communication. Research information is moving much faster and much farther, often
bypassing the normal publication process.  While it is true that recent commodification and
privatization of research information threatens the future of libraries’ freedom to collect and
distribute information, it is only one part of the story.  Recent legislation, such as the Digital
Millennium Copyright Act, the Sonny Bono Extension Act, the proposed legislation of the
Uniform Computer Information Transactions Act (UCITA),83 may all adversely affect the
costs, access, and availability of scholarly information. This focus of the intellectual public
domain literature (along with issues of privacy and encryption) concentrates almost solely
on the history, interpretation, and possible outcomes of such legislation on copyrighted
works that have been published. But formal publication is only one type of scholarly
communication.

With distributed digitized information, there are various flow patterns of the
artifacts with varying property rights or contract arrangements at different points of the
process.  

http://www.nelinet.net/conf/ill/illac99/betsy_like.htm
http://inventors.about.com/gi/dynamic/offsite.htm?site=
http://www.sciam.com/1096issue/1096wor
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84 Kenneth Frazier gives as prime example Reed Elsevier, publishers of Lexis-Nexis, who have
“both added and deleted content from their database at their discretion.” Frazier, K., “The Librarians’
Dilemma Contemplating the Costs of the ‘Big Deal.’” D-Lib Magazine 7(3) (March 2001).
http://www.dlib.org/dlib/march01/frizier/03frazier.html
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Figure  4 .   Tradit ional  Flow of  Digit ized Information Today

 Author  ý  Manuscript (content + artifact)
                ú
      Publisher   ý  Referees

                 ú
        Published article (Licensed)

                 ú
Published journal indexes (Licensed)
              ú

                                                                  Local libraries
ú

               User (Limited access)

In this scenario, many of the rules-in-use are now determined by the publisher rather than
the library, who may now license access rights rather than purchase the published artifacts.
This change from property rights to contracts has multiple impacts on the distribution of
scholarly information.  The publisher may insist on a pay-per-view agreement, limiting the
number of times the artifact can be accessed.  Or, it may arbitrarily decide to withdraw
certain journals that were formerly available.  Frequently, publishers are “bundling” journals
in a license package so that individual subscriptions cannot be cancelled by the libraries
under that license agreement.84 Because of the enormous costs of these “bundles,” there
is a growing inequity between the capacity of small vs. large libraries to participate in these
deals.  The license agreements also raise questions about the future of Interlibrary Loan
(which would be a remedy for smaller libraries) since most of the licenses will not allow the
copying of digital information.

A major spokesperson for the complexities of digital information for libraries,
Clifford Lynch, noted in 1994 that if libraries didn’t make major changes in their collection

http://www.dlib.org/dlib/march01/frizier/03frazier.html
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85

 Lynch, Clifford A., “Rethinking the Integrity of the Scholarly Record in the Networked Information
Age,” Educom Review 29(2) (1994)
http://www.educause.edu/pub/er/review/reviewArticles/29238.html.  See also Samuelson, P., and
Davis, R., “The Digital Dilemma: A Perspective on Intellectual Property in the Information Age,”
presented at the Telecommunications Policy Research Conference ‘00, 2000, p. 18+.
http://www.sims.berkeley.edu/~pam/papers/digdilsyn.pdf.

86 Lynch, ibid.
87 See http://lockss.stanford.edu/projectdesfaq.htm.  This voluntary system “permits libraries

to cache content they can access. If a library cancels a subscription and has not cached the content,
they can not get access to that content in the future. If a library caches content and then cancels their
subscription, they continue to have access to the content they cached.”
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practices, their role in store-housing scholarly information would be called into doubt.85

One of the primary worries is the centralization of digital information:

 

We have also yet to encounter the electronic analog of the
burning of the great library at Alexandria (either due to natural
disaster and inept off-site backup procedures or out of malice
or cold, commercial calculation), which was so devastating
precisely because in a pre-printing-press world there was such
centralization of information at a single site. In a post-printing-
press world, we run the danger of returning to the
vulnerabilities inherent in such centralization. And it is not only
publishers (both commercial and nonprofit) who are moving to
centralized storage sites: government at all levels as well is
exploiting the potential for low-cost distribution of information
through computer networks.86 

Libraries seem at the mercy of the publishers of scholarly digital information.  They are
dependent on digital publishers not only for the primary journals but also for the indexing
and cataloging of scholarly journals.  With the routine adding and deleting of journal titles
from journal indexes, publishers have enormous power to shape the appearance and
availability of research.  Hence, libraries are able to provide only limited access, rather than
the previous open access to journals in their collection.  However, even with the constraints
of the new formal rules, library and information specialists are designing new institutions to
deal with some of these problems.  For instance, to tackle the problem of the
precariousness or “fugitiveness” of digital information, one collective action initiative to
counteract the loss of control over information is LOCKSS (Lots of Copies Keep Stuff
Safe), which allows facilities to give permanence to the digital journals to which they
subscribe.87  If license agreements are cancelled, the libraries will still have digital copies
of the journals to which they previously subscribed.

http://www.educause.edu/pub/er/review/reviewArticles/29238.html
http://www.sims.berkeley.edu/~pam/papers/digdilsyn.pdf
http://lockss.stanford.edu/projectdesfaq.htm
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88 Committee on Intellectual Property Rights and the Emerging Information Infrastructure,
Computer Science and Telecommunications Board, Commission on Physical Sciences, Mathematics,
and Applications, The Digital Dilemma: Intellectual Property in the Information Age (Washington,
DC: National Research Council, National Academy Press, 2001), p. 31.

89 See, for instance, ALA’s Washington Office homepage at http://www.ala.org/washoff/;
ARL’s pages on its Scholarly Publishing and Academic Resources Coalition (SPARC) at
http://www.arl.org/sparc/; EDUCAUSE’s Washington Office on information technology Policy Issues
at http://www.educause.edu/policy/policy.html.

90 See Guéédon, J-C., In Oldenburg's Long Shadow: Librarians, Research Scientists,
Publishers and the Control of Scientific Publishing (Washington, DC: ARL, 2001).
http://www.arl.org/arl/proceedings/138/guedon.html
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Public and academic libraries are also struggling with the possible ramifications of new
IP legislation, which more and more often contradicts the very nature of digital information.

. . . copying occurs with all digital information. Use your
computer to read a book, look at a picture, watch a movie, or
listen to a song, and you inevitably make one or more copies.
Contrast this with the use of traditional media: Reading a book
does not involve making a copy of it, nor does watching a
movie or listening to a song.

This intimate connection between access and copying
has considerable significance in the context of intellectual
property protection. One of the essential elements of
copyright—the right to control reproduction—works as
expected in the world of traditional media, where there is an
obvious distinction between access and reproduction and where
the copyright owner’s control of reproduction provides just that.
But in the digital world, where no access is possible except by
copying, complete control of copying would mean control of
access as well. 88

One type of action in response to the “digital dilemmas” is the increased monitoring,
reporting, and educating in order to better inform the public and information professionals
about proposed legislation that may affect the access, costs, and distribution of scholarly
information.  Professional groups such as the American Library Association89 (ALA),
EDUCAUSE, and the Association of Research Libraries (ARL) are taking on proactive
roles to promote continued access to scholarly information.  In ARL’s May 2001
Membership Meeting Proceedings, Jean-Claude Guéédon stressed that “mapping effective
counterattacks” against journal publishers who have transformed scholarly publication into
big business “will require a fuller understanding of the situation and its roots.”90

http://www.ala.org/washoff/
http://www.arl.org/sparc/
http://www.educause.edu/policy/policy.html
http://www.arl.org/arl/proceedings/138/guedon.html
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91 Litman, supra note 10 and Litman, supra note 64.
92 See Lessig’s discussion of these issues in Lessig, L., Code and Other Laws of Cyberspace

(NY: Basic Books, 1999), pp. 134+.
93 See also chapter 4, “Individual Behavior, Private Use and Fair Use, and the System for

Copyright,” in Computer Science and Telecommunications Board, supra note 88.
94 See http://arxiv.org/show_monthly_submissions.
95 Figures from Ginsparg, Paul, “OAI and Scholarly Communication,” presented at the OAI

meeting, Staatsbibliothek zu Berlin, Germany, February 26, 2001.
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There are many other issues concerning digital information and libraries.  Litman91 and
Lessig,92 among others, have discussed the precariousness of the Fair Use and First Sale
Doctrines applied to licensed digital information.93  On the other hand, information
providers are beginning to design new institutions in order to safeguard scholarly
communication for future generations.  Only slowly are they awakening to the realization
that with international collaborative scientific research now routine, and with the global
reach of distributed information, their community of users has greatly expanded.  No longer
can an information professional just select materials out of publishers’ catalogs to build
viable collections.  They also need to build trusted, reciprocal digital archive and repository
systems. 

In great contrast with the new legislation increasing copyright and patent restrictions,
encouraging contract over property law with the constraints of embedded licensing
agreements, is the international E-prints “revolution” that is making scholarly research freely
available in unprecedented ways.  The movement officially began with the mounting of
arXiv.org at Los Alamos National Laboratory.  Developed in 1991 by physicist and
information specialist Paul Ginsparg, it was designed to serve as a repository for digital
papers in physics and mathematics. By 1993, the site had received around 500
submissions. By September 30, 2001, the site had received 174,842 submitted papers.94

Importantly, around 70% of the submissions came from outside of the United States.95

The numbers reflect a better balance with much greater provision and access to
international information, particularly in developing countries. The papers are free but
unrefereed, requiring scholars themselves to judge the accuracy and quality of the work.
This archive is the first that actually changes the representation and visibility of the scholarly

http://arxiv.org/show_monthly_submissions
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96 A 1995 survey revealed that the main index of scientific journals, the Science Citation
Index, indexes 3,300 journals of the 70,000 that are published worldwide. Less than 2% of the journals
indexed are from developing countries (with 80% of the world’s population). The author writes that
the “near invisibility of less developed nations may reflect the economics and biases of science
publishing as much as the actual quality of Third World Research” (see Gibbs, W. W., “Lost Science
in the Third World,” Scientific American (August 1995): 92-99).  On the other hand, scientific research
collaboration is rapidly increasing on an international scale. According to the National Science
Board’s Science and Engineering Indicators—2000, “growth in U.S. coauthorship reflects increases
in international collaboration. By the mid-1990s, nearly one of every five U.S. articles had one or more
international coauthors, up from 12 percent earlier in the decade” (National Science Board, Science
and Engineering Indicators  2000  (Washington ,  DC,  2000) ,  chapter  6) .
http://www.nsf.gov/sbe/srs/seind00/access/toc.htm

97 See Odlyzko, A., “The Rapid Evolution of Scholarly Communication” (2001) at
http://www.research.att.com/~amo  for statistics on increased usage of electronic papers, journals, and
citations.

98 See http://www.publiclibraryofscience.org (Revisited 10-15-01).

76

record.96  The average number of site users range from 60,000 to 160,000 per day
depending upon the day of the week. [http://arxiv.org/show_weekdays_graph]

There are hundreds of other digital archives.97 Some, like EconWPA
http://econwpa.wustl.edu/ are devoted to self-archiving and free distribution of working
papers in economics.  It is an impressive archive because of the number of other
participating institutes.  Others, like the Oxford Text Archive http://ota.ahds.ac.uk/, make
available historical scholarly materials that are in the public domain and make the
authorized, full-text versions universally available for free.  BioMed Central
http://www.biomedcentral.com/ is the site of a commercial publisher that offers all its
medicine and biology journal articles free of charge and provides a systematic pre-print
service for research reports.  The Digital Library of the Commons
http://dlc.dlib.indiana.edu/is both an e-print repository for self-archiving as well as a
traditional/digital library.

An example of an effective grassroots initiative is that taken by the Public Library
of Science, a nonprofit organization of scientists dedicated to making the world’s scientific
and medical literature freely accessible “for the benefit of scientific progress, education and
the public good.”98 PLS has so far encouraged over 28,000 scientists from 172 countries
to sign its open letter to publishers to make their publications freely available on the website
PubMed Central at http://www.pubmedcentral.nih.gov/.  In October 2001, there were
over 50 full-text journals available at this site.

A breakthrough for alternative publishing initiatives came only two years ago with
the development of new technologies, data and metadata standards, and information
provision communities.  The Open Archives Initiative (OAI) and the development of the
free e-prints software [http://www.eprints.org/] are already reshaping the direction of

http://www.nsf.gov/sbe/srs/seind00/access/toc.htm
http://www.research.att.com/~amo
http://www.publiclibraryofscience.org
http://econwpa.wustl.edu/
http://ota.ahds.ac.uk/
http://www.biomedcentral.com/
http://dlc.dlib.indiana.edu/is
http://www.pubmedcentral.nih.gov/
http://www.eprints.org/]
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99 See, for instance, Lagoze, Carl, and Van De Sempel, Herbert, “The Open Archives Initiative:
B u i l d i n g  a  L o w - B a r r i e r  I n t e r o p e r a b i l i t y  F r a m e w o r k ”  ( 2 0 0 1 )
http://www.openarchives.org/documents/oai.pdf

100 See Lynch, C., “Metadata Harvesting and the Open Archives Initiative,” ARL Bimonthly
Report 217 (2001). http://www.arl.org/newsltr/217/mhp.html.

101A s happened with a paper submitted to the Digital Library of the Commons,
http://dlc.dlib.indiana.edu/, which had been published by the journal Development and Change in
1998.
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Figure 5.  Self-archiving Digital Information Flow Using the Internet

 Author  ý Manuscript (content + artifact)
                      ú
        (Refereed publication)    or   (pre-print or post-print)

               ú
   Self-Archiving (by Author)
                       ú

                                               E-print Repository (Facility)
                   ú

OAI Standards
    ú
  Metadata Harvesting
             ú

                  Users  (Global & open access)

scholarly publication by establishing “low-barrier” interoperable standards.99  OAI was
established in October 1999 by an international group of information scholars to develop
and promote interoperability standards that aim to facilitate the efficient dissemination of
scholarly communication through the establishment of archives for e-prints and other digital
materials. In OAI terminology the information artifact is a “record.” The protocol
developed by OAI provides access to the metadata of all OAI-compliant repositories by
all networked servers (not limited to e-print servers).100

In this scenario, the author takes on a self-governing role of distribution of scholarly
information by submitting her digital file to an E-print repository (facility), such as CogPrints
[http://cogprints.soton.ac.uk/], a repository for Cognitive Science, Psychology,
Neuroscience, Philosophy, Linguistics, and Biology.  If the article has been, or is to be,
published, she may either get permission from the publisher,101 amend the copyright

http://www.openarchives.org/documents/oai.pdf
http://www.arl.org/newsltr/217/mhp.html
http://dlc.dlib.indiana.edu/
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102 See Harnad, Stevan, “For Whom the Gate Tolls? How and Why to Free the Refereed
Research Literature Online Through Author/Institution Self-Archiving, Now” (2001)
http://www.cogsci.soton.ac.uk/~harnad/Tp/resolution.htm. Harnad, leader of the Self-Archiving
Initiative, recommends that authors amend their copyright transfer agreements with their publishers
as follows:

I hereby transfer to [publisher or journal] all rights to sell or lease the text (on-paper and
on-line) of my paper [paper-title]. I retain only the right to distribute it for free for
scholarly/scientific purposes, in particular, the right to self-archive it publicly online on
the Web.
103 See Ginsparg, supra note 95.  See also Ginsparg, P. “Creating a Global Knowledge

Network,” presented at the Freedom of Information Conference, “The Impact of Open Access on
Biomedical Research,” New York Academy of Medicine, June 6-7, 2000.
http://www.biomedcentral.com/info/ginsparg-ed.asp.

104 Harnad, S., “Free at Last: The Future of Peer-Reviewed Journals.” D-Lib Magazine 5(12)
(Dec. 1999). http://www.dlib.org/dlib/december99/12harnad.html.

105 Eisenberg, Rebecca S., “The Public Domain in Genomics” (2000)
http://www.law.nyu.edu/ili/conferences/freeinfo2000/abstracts/eisengberg.html#N_1_
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transfer agreement with the publisher,102 or submit the preprint (the refereed version) or
a postscript (a subsequent revision to the published version).

What’s new in the self-archiving initiative is that authors are participating,
independently of governments and markets, in an international epistemic community that
is committed to building an interoperable global scholarly library—a universal public good
for which the more who have access, the greater the benefit for everyone.

Earlier we stated that if anyone can use a resource . . . then no one has an incentive
to conserve its use to invest in improvements (p. 10).  However, this may not be the case
for scholarly information.  There are several incentives for taking an active role in these new
information-production institutions.  Cost is one.  Paul Ginsparg estimates the average cost
per published journal article to be between $1000-2000; compared with the average cost
of putting a self-archived paper on the web between $1-$100.103  Universities have
incentives to support such self-archiving initiatives.  Stevan Harnad points out that such
action would free libraries from the increasing burden of their serials budgets.  “This would
be a small investment with an eventually huge return (reduction and eventual elimination of
all annual Subscription/Site-License/Pay-Per-View [S/L/P] expenditure).”104  Rebecca
Eisenberg points to scientific recognition and credibility that comes with public disclosure
and increased visibility of information.105  Global distribution of information facilitates better
scholarly collaborative research.  And, of course, a primary incentive is the sheer timeliness
of distributed digital information with its ability to instantly publish and disseminate
information, obviating the long delays of traditional publications.

A further development in building new standards, rules, and cooperative institutions
to create resilience for the global knowledge resource is the growing movement to create

http://www.cogsci.soton.ac.uk/~harnad/Tp/resolution.htm
http://www.biomedcentral.com/info/ginsparg-ed.asp
http://www.dlib.org/dlib/december99/12harnad.html
http://www.law.nyu.edu/ili/conferences/freeinfo2000/abstracts/eisengberg.html#N_1_
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106 Research Libraries Group, “Attributes of a Trusted Digital Repository: Meeting the Needs
o f  R e s e a r c h  R e s o u r c e s :  A n  R L G - O C L C  R e p o r t ”  ( A u g u s t  2 0 0 1 ) .
http://www.rlg.org/longterm/attributes01.pdf.
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Trusted Digital Repositories.  A recent report by the Research Libraries Group and
OCLC define the required actions and rules for such systems as having 1) Audibility,
security, and communication; 2) Compliance and conscientiousness; 3) Certification,
copying controls, and following rules; 4) Backup policies and avoiding, detecting, and
restoring lost/corrupted information; 5) Reputation and performance; 6) Agreements
between creators and providers; 7) Open sharing of information about what it is preserving
and for whom; 8) Balanced risk, benefit, and cost; 9) Complementarity, cost-effectiveness,
scalability, and confidence; and 10) Evaluation of system components.106  These design
principles point to the kinds of cooperative behaviors and system resilience that are needed
in order to sustain scholarly information as a common-pool resource in an increasingly
digital world.

VI.  CONCLUSION

Governments, market forces, publishers, and traditional academic libraries can
influence, but are not able to, stop the international movement of distributed information.
The physical and virtual characteristics of distributed digital information have created a
completely new type of  information artifact. 

The community of users—the international scholarly community—has grown
increasingly aware that its shared resource of scholarly information is at risk. Growing
international collaborative research necessitates immediate access and exchange of
communication.  Groups of scholars and information specialists have begun coordinating
strategies to obtain higher joint benefits and to reduce their joint harm.  Many of these
collective-action initiatives are at the experimental stage, but the success of arXiv.org gives
reason to believe in the success of other efforts to sustain the intellectual public domain. 

We have described a gravitation of scholars’ roles from passive  appropriator of
information to active provider of information by contributing directly into the common
pool. Their multiple goals include not only sustaining the resource (the intellectual public
domain) but building equity of information access and provision, and creating more efficient
methods of dissemination through informal, shared protocols, standards, and rules among
the local and global scholarly community.

http://www.rlg.org/longterm/attributes01.pdf
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Digital Information, Digital Networks, and The Public
Domain

Pamela Samuelson*

I. Introduction

Whether the public domain is a virtual wasteland of undeserving detritus or the font
of all new creation is the subject of some debate.1  Those who adhere to the former
perspective do not worry about “threats” to this domain any more than they would worry
about scavengers who go to garbage dumps to look for abandoned property.  Adherents
of the latter view are, interestingly enough, not of one mind about “threats” to this domain.
Some believe that propertizing value residing in the public domain will produce more social
benefit than letting content languish there,2 while others regard propertization itself as the
main threat to the public domain.3  

At the risk of seeming a contrarian, I concur with all three views:  some of what is in
the public domain is detritus; some of what is valuable in the public domain might be better
utilized if propertized to some degree; other parts of the public domain need to remain
open and unownable as sources for future creations.   In the course of explaining why I
embrace this seemingly contradictory perspective, I will offer a map of the public domain.4
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subject on the theory that such a map might prove fruitful in analysis of public domain issues.
5 See, e.g., Edward Samuels, The Public Domain in Copyright Law, 41 J. Cop. Off. Soc’y 137
(1993)(public domain is what remains when all forms of protected information are taken into
account).
6 See, e.g., Paul J. Heald, Reviving the Rhetoric of the Public Interest:  Choir Directors, Copy
Machines, and New Arrangements of Public Domain Music, 46 Duke L.J. 241 (1996) (discussing
illegitimate claims of derivative work copyrights in public domain music); Paul J. Heald & Suzanna
Sherry, Implied Limits on the Legislative Power:  The Intellectual Property Clause as an
Absolute Constraint on Congress, 2000 U. Ill. L. Rev. 1119 (2000)(arguing that the Copyright Term
Extension Act is unconstitutional, as was earlier legislation restoring copyrights in foreign works
that had been consigned to the public domain by U.S. formality requirements prior to 1989); Arti
Rai, Regulating Scientific Research:  Intellectual Property Rights and the Norms of Science, 94
Nw. U. L. Rev. 77 (1999)(expressing concern about efforts to propertize human genome data).  See
also sources cited infra notes xx.
7 See, e.g., Litman, supra note 1; Boyle, supra note 1.
8 Some things are in the public domain in one country but not another.  Some countries, such as
the U.K., allow copyright protection for laws and other government works, whereas U.S. law
precludes this.  See 17 U.S.C. sec. 105.  Some categories of intellectual creations that once were in
the public domain (e.g., architectural designs as distinct from architectural drawings) are now
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This map is a useful prelude to a discussion of possible impacts of various legal and policy
developments affecting the digital public domain.  Some initiatives, I will argue, would have
adverse effects on the digital public domain, while others may not.  This paper will identify
a number of threats to the public domain that deserve attention.  It will also celebrate
contributions that digitalization and digital networks have made in extending the public
domain and enabling projects to preserve the digital commons.  In some respects, digital
information and digital networks have made the public domain more vibrant and robust
than ever before, and if various digital commons initiatives attain their goals, the public
domain may flourish as never before.  

II. Mapping the Public Domain As a Aid To Understanding Its Present State in
the Digital Environment 

The public domain has been, for the most part, an uncharted terrain.  Sometimes
it seems an undifferentiated blob of unnamed size and dimensions.5  More often discourse
about the public domain focuses on one or a small number of its component parts or traits.6

The public domain consists, in fact, of a vast and diverse assortment of contents, as a
number of scholars have recognized.7  The public domain is, moreover, different sizes at
different times and in different countries.8  Sometimes the public domain grows, as in the
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subject to intellectual property rights.  Cf. 17 U.S.C. sec. 102(a)(architectural works are listed as
among the original works of authorship protected under the Copyright Act of 1976, as amended);
17 U.S.C. sec. 5 (listing protectable subject matters of copyright protection under the Copyright
Act of 1909, now superceded, a list that did not include architectural works).  
9 499 U.S. 340 (1991).
10 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the Legal
Protection of Databases, 1996 O.J. (L77) 20 [cited hereinafter as EU Database Directive].
11 State Street Bank & Trust Co. v. Signature Financial Services, 149 F.3d 1368 (Fed. Cir. 1998). 
Policymakers in the European Union have decided not to follow the U.S. in this respect.
12 A painting from the mid-19th century that remains in a private collection or was destroyed in a fire
is, in theory, in the public domain as a matter of copyright law, but its nonpublic nature or its
destruction mean that it may, in fact, be there only in theory.
13 See, e.g., Frederick Warne & Co. v. Book Sales, Inc., 481 F. Supp. 1191 (S.D.N.Y.
1979)(illustrations from Beatrix Potter’s Peter Rabbit stories were in the public domain as a matter of
copyright law, but were nonetheless protected by trademark law when competing publisher
included the illustrations in its books).  
14 Some commentators consequently treat some of these contiguous areas as part of the public
domain.  See, e.g., Benkler, supra note xx, at 358, n. 16 (treating fair uses as part of the public
domain).
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aftermath of decisions such as Feist Publications v. Rural Telephone Service,9 which held
that uncreative compilations of facts cannot be protected by U.S. copyright law or as when
patents or copyrights expire.  Sometimes it shrinks, as when the European Union
promulgated a directive requiring EU member states to protect the contents of databases10

or when U.S. courts decided that business methods could be patented.11  The public
domain also has some murky areas.  For example, there are some intellectual creations that
are, in theory, in the public domain, but for all practical purposes, do not really reside
there.12  Although I define the public domain as a sphere in which contents are free from
intellectual property rights, there is another murky terrain near the boundaries of the public
domain consisting of some intellectual creations that courts have treated as in the public
domain for some purposes, but not for all purposes.13  

Across the border from the public domain are several categories of content that
are widely enough usable that, for practical purposes, they seem to be part of the public
domain.14  This includes, importantly, much content that is, technically speaking, protected
by copyright law but is widely available to the public, as when it is posted on publicly
accessible websites available to all comers without fee or apparent restrictions on use.
Also outside the public domain in theory, but seemingly inside in effect, are such things as
open source software; a penumbra of privileged uses under fair use, experimental use, and
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15 Until very recently, the World Wide Web Consortium had a policy of standardizing on patented
technologies only if they were licensed on a no-royalty basis for W3C purposes.  A change in the
W3C policy that would allow royalty-bearing licenses has generated some controversy.
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other rules that permit unlicensed uses and sharing of information to take place; and
standards that are licensed without payment of royalties.15  Also at the perimeter of the
public domain are works whose intellectual property rights are on the verge of expiring and
arguably some creations about to be made (e.g., a new computer programming language
or the solution to a longstanding mathematical problem) that, once they exist, will be part
of the public domain.  In the map below, the public domain is akin to its own nation-state.
Various categories of public domain information are akin to regions of that nation.  The
contents of each category are akin to the cities or villages within that region that, in turn,
have populations of various sizes.  Some artifacts may reside in more than one “town”
(e.g., a scientific article may contain three or four categories of public domain contents).
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Figure 1

A Map of the Public Domain and Adjacent Terrains

__________________________________________________________

      

scientific principles, theorems, mathematical formulae, laws of nature, & the like

scientific and other research methodologies, statistical techniques, educational processes

ideas, concepts, discoveries, theories, hypotheses

facts, information, data, know-how, knowledge

   

laws, regulations, judicial opinions, government documents, legislative reports

innovations qualifying for IP protection in which no rights are claimed or in which rights have
expired (e.g., copyright, patent, plant variety protection)

innovations not qualifying for IP protection because unoriginal, obvious, generic, or otherwise
outside the bounds of IP (e.g., telephone directories, fonts, incremental technical innovation,
genericided trademarks such as aspirin, new physical exercises, folklore, grocery lists, blank
forms)

words, names, numbers, symbols, signs, rules of grammar and diction, punctuation

___________________________________________________________

about to expire IPR fair use & like    widely usable open source  imminent

 w/o restrictions discoveries
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16 See, e.g., NATIONAL RESEARCH COUNCIL, BITS OF POWER:  ISSUES IN GLOBAL ACCESS TO

SCIENTIFIC DATA (1997).
17 Mead Data Central, a forward-looking paper company that anticipated an era in which digital
information might displace paper, started its legal database by scanning print copies of West Pub.
Co. books containing laws and judicial opinions to make digital source files.
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Mapping the public domain and contiguous terrains is useful for several reasons.
First, it can help in an assessment of the likely impacts of certain developments, such as the
digitization of information and the development of global digital networks on the public
domain.  Second, the map can be a tool for calibrating the extent to which a particular legal
or policy initiative may affect the public domain, either in a positive or negative way.  Some
legal and policy initiatives, as we shall see, have broader and more serious potential
impacts than others.  Third, it can contribute to an analysis of which among the contents
of the public domain are detritus (e.g., grocery lists) and which gems (e.g., Mozart
symphonies), which are among the constitutionally core elements of the public domain
(e.g., scientific principles), which elements are there more by chance than design or
necessity (e.g., exercises), and which of the public domain’s contents will be most harmed
if propertized (e.g., information).  

That digitization of information can have a very positive impact on the effective
existence of the public domain is readily apparent.  To the extent scientific data is either
collected in or transposed into digital form, it can then be shared and processed more
readily than if it remained in paper files in the basement of a scientist’s lab.16  The existence
of global digital networks means that scientists from around the world can share data sets
and conduct experiments that may lead to further discoveries that will contribute to further
growth of the public domain.  Similarly, digitization of government information, such as bills
pending before the legislature, government reports, schedules for hearings before legislative
committees or administrative tribunals, and posting of this information on the Internet
makes the information more widely accessible than print equivalents.  This makes the
public domain more effective and robust in serving that part of the public interested in such
information.  Digitization of information and the existence of digital networks do not, of
course, necessarily enhance the public domain.  Firms may be able to attain meaningful
exclusive control over digital information that is in the public domain, both in theory and in
law, through technological access controls or licensing or both.  The LEXIS and Westlaw
databases contain hundreds of thousands of public domain judicial opinions and other legal
texts in digital form that the database owners control both technologically and by licenses.17

Do these technical controls or licenses diminish the public domain?  Some would argue
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18 Nor did West Pub. Co. initially perceive the market potential for online databases of legal
information.  
19 See, e.g., Legal Information Institute, available at http://www.cornell.edu/lii.
20 See, e.g., findlaw.com; bna.com.
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yes; others would argue no.  Printed forms of these materials are, for the most part, still
widely available without license or technical restrictions, and they may be a resource for
further digitization projects having a non-proprietary character.  Even those who care
deeply for the continued existence of the public domain in legal information would have to
admit that no firm could justify undertaking the very substantial expense of digitizing public
domain legal information and building a database of these contents and software tools to
enable effective use of the database without some way to recoup these expenses, as
through some exercise of exclusive control over the resource.  When Mead Data Central
initially made its investments in digitizing judicial opinions, neither the government nor other
nonprofits had the foresight or the willingness to undertake such a project.18  Many of us
at this conference have greatly benefited by the existence of databases such as LEXIS and
Westlaw.  Our research today substantially depends on access to them.  We would
ourselves be less capable of producing new works and making our own contributions to
the public domain without access to these databases.Concern about restrictions
imposed by proprietary databases of legal information has, moreover, generated a variety
of initiatives to “free” legal information from these constraints.  Courts themselves have
undertaken to publish judicial opinions on court websites.  Legislatures post pending bills.
Certain law schools, most prominently Cornell, have undertaken to establish non-
proprietary databases of key legal information, such as Supreme Court decisions, which
are open to all comers.19  Some for-profit firms provide open Internet access to digitized
legal information without charge in the hopes of attracting customers to their sites.20  In
these and other initiatives, digitization of the information and the availability of digital
networks have been essential components of the strategy for effectively contributing to an
enhancement of this aspect of the public domain. 

Would some or all of us prefer that the data in the LEXIS and Westlaw databases
be available for free on the Internet without restrictions?  Perhaps so, and this is surely
achievable, although not without cost.  The U.S. government could clearly exercise its
eminent domain power to acquire rights to make this information freely available on the
Internet.  But even if the political will could be mustered to do this (about as likely as
Osama bin Laden’s conversion to Christianity), would society be better off with a public
domain LEXIS?  Who would continue to invest in maintaining the database, extending it,

http://www.cornell.edu/lii
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21 Pub. L. No. 106-113 (1999).
22 See, e.g., Jessica Litman, The DNS Wars:  Trademarks and The Internet Domain Name System, 4
Small & Emerg. Bus. L. 149 (2000).
23 Sun Microsystems, for example, has been arguing under ACPA that it has rights to obtain all
domain names using the term “enterprise” because of its trademark rights in some uses of this
term.
24 Pub. L. No. 105-298, 112 Stat. 2827 (1998).
25 One legal challenge to the CTEA’s constitutionality was unsuccessful, see, e.g., Eldred v. Reno,
239 F.3d 372 (D.C. Cir. 2001), although one judge dissented from this decision insofar as CTEA
extended the terms of existing copyrights, id. at 380-83.
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and improving its tools?  Perhaps social welfare is enhanced by a mix of digital public
domain and proprietary databases of legal information, with the public domain sites
providing some competition to hold in check the duopolistic tendencies of the market
players and providing access to key information, such as pending bills and Supreme Court
opinions, to those who cannot afford to pay database access fees.

III.Threats to the Public Domain in the Digital Environment

Threats to the public domain come in different shapes and sizes.  A relatively small,
although still significant, incursion on the public domain (or should I say the subset of the
public domain consisting of digital information?) is represented by the Anti-Cybersquatting
Consumer Protection Act (ACPA).21  ACPA extends property rights of trademark owners
in the digital networked environment well beyond the bounds of trademark law.22  Insofar
as ACPA is being used to seize domain names from legitimate organizations and users, this
incursion on the public domain is troublesome.23  As compared with other threats,
however, ACPA is a relatively minor threat to the digital public domain.  Its impact only
extends to one subset of the most southern terrain of the public domain map.  

A  more substantial and differently configured threat to the digital public domain
arose from Congress’ enactment of the Copyright Term Extension Act in 1998.24  Strictly
speaking, it was a threat when enacted, but it is now a virtual dam blocking the flow of
information into the public domain.  It will remain so unless a challenge to its
constitutionality is eventually successful.25  CTEA’s incursion on the public domain is more
substantial and economically significant than ACPA’s because it affects a larger region of
the public domain, altering the legal status of hundreds of thousands of works for decades.
Its principal impact may be on non-digital components of the public domain (in contrast,
ACPA’s impact is only in the digital domain).  That CTEA impacts the digital public
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26 See id. at 374.  Other plaintiffs in the Eldred case were non-digital distributors of public domain
works affected by the CTEA extension.  Id.
27 U.S. Constitution, Article I, sec. 8, cl. 8 (exclusive rights may be granted only for “limited times”). 
The characterization of CTEA as an instance of perpetual copyright on the installment plan derives
from the work of Peter Jaszi.  See Statement of Professor Peter Jaszi, Washington College of Law,
American University, On S. 4839, The Copyright Term Extension Act of 1995, Before the Senate
Judiciary Committee, Sept. 20, 1995.  For an analysis of the constitutional deficiencies of CTEA by
one of the counsel for Eldred, see, e.g., Lawrence Lessig, Copyright’s First Amendment, 48 UCLA
L. Rev. 1057 (2001).  See also Jane C. Ginsburg, Wendy J. Gordon, Arthur R. Miller, and William F.
Patry, Symposia:  The Constitutionality of Copyright Term Extension:  How Long Is Too Long?,
18 Cardozo Arts & Ent. L.J. 651 (2000) (expressing various views on CTEA).  
28 Uniform Computer Information Transactions Act, 
http://www.law.upenn.edu:80/library/ulc/ucita/cita10st.htm [hereinafter UCITA].
29 See H.R. 354, 106th Cong. (1999).
30 Pub. L. No. 105-304, 112 Stat.2860 (1998), the relevant provisions of which are now codified at 17
U.S.C. sec. 1201-04.
31 See Declan McCullagh , New Copyright Bill Heading to DC, WIRED NEWS, Sep. 7, 2001
(describing bill).
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domain can be seen in the thwarted plans of Eric Eldred to build a digital library of works
that but for CTEA would be in the public domain.26  CTEA’s raid on the public domain
has more constitutional significance than ACPA’s because the constitutional provision that
authorizes Congress to enact intellectual property laws requires limits on the term of
copyright.27  

Among the legal initiatives primarily aimed at digital information with major
implications for the public domain are these:  the Uniform Computer Information
Transactions Act (UCITA),28 the Collections of Information Anti-Piracy Act (CIAA),29

and the Digital Millennium Copyright Act of 1998 (DMCA)30 in tandem with its inevitable
brother, the Security Systems Standards and Certification Act (SSSCA).31  Each of these
initiatives poses threats to the digital public domain that are broader in scope and scale than
those posed by CTEA.  This is, in part, because of their implications not just for one
“region” of the public domain map, but for multiple “regions.”  Of these initiatives, only
CIAA directly offers protection to what is, under current law, public domain material.  The
other three mainly aim to give an extra layer of protection to intellectual creations most of
which are protected by intellectual property law, although each affects the public domain
and contiguous territories as well.  Before probing each initiative in detail, it is worth
pointing out that there may be synergies amongst these initiatives that multiply their effects.
Further magnifying the potential effects of these legal initiatives are certain non-legal

http://www.law.upenn.edu:80/library/ulc/ucita/cita10st.htm
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32 See, e.g., DVD-CCA v. McLaughlin, 2000 WL 48512 (Cal. Super. 2000)(describing DVD-CCA);
website of the Secure Digital Music Initiative, http://www.sdmi.org.
33 86 F.3d 1447 (7th Cir. 1996).
34 See, e.g., Niva Elkin-Koren, Copyright Policy and the Limits of Freedom of Contract, 12
Berkeley Techn. L.J. 93 (1997); Maureen O’Rourke, Copyright Preemption After the ProCD Case: 
A Market-Based Approach, 12 Berkeley Tech. L.J. 53 (1997); David Nimmer, Elliot Brown, & Gary
Frischling, The Metamorphosis of Contract into Expand, 87 Calif. L. Rev. 17 (1999).
35 Feist Pub. Inc. v. Rural Telephone Service Co., 499 U.S. 340 (1991).
36 See ProCD Inc. v. Zeidenberg, 908 F. Supp. 640 (W.D. Wis. 1996); Elkin-Koren, supra note xx.
37 ProCD, 86 F.3d at xx.  Commentators have pointed out that preemption analysis can and should
consider whether enforcing the state law would interfere with federal intellectual property policy. 
See, e.g., Nimmer et al., supra note xx.

89

developments such as the formation of the Secure Digital Music Initiative (SDMI) and the
DVD Copy Control Association (DVD-CCA) that aim to provide a secure technical
infrastructure to avert leakage of copyrighted information that the law alone would be
unable to control.32  UCITA’s most obvious implications for the digital public domain
arise from its rules that would validate mass-market licenses for computer information.
Pro-CD, Inc.  v. Zeidenberg33—a case decided, it should be said, under state
commercial  law rules, not under UCITA—is a widely cited example of the use of mass-
market licenses to undermine the public domain in digital information.34  ProCD
manufactured and mass-marketed a CD-ROM containing white pages listings from
thousands of telephone directories in digital form.  ProCD could not get copyright
protection for this compilation because of the Supreme Court’s Feist v. Rural Telephone
decision, which held that the white pages listings of telephone directories are in the public
domain, in part because they consist of “facts” that copyright law does not protect and
because, as compilations, they lack sufficient originality to qualify for copyright
protection.35  So ProCD put a license in the package containing the CD-ROM of
telephone directory information that permitted only personal uses of the data, a restriction
that Zeidenberg violated by posting the contents of ProCD’s disks on an open site on the
Internet.  In the view of the trial judge in the ProCD case and of many commentators,
enforcing this license restriction interfered with achieving policy objectives of copyright
law.36  The appellate court disagreed, asserting that the existence of contract between
ProCD and Zeidenberg distinguished ProCD’s claim from copyright.  Because ProCD’s
license only created rights as between the parties and not rights against the world, the
license did not create rights equivalent to copyright.37  

http://www.sdmi.org
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38 See, e.g., Margaret Jane Radin, Humans, Computers, and Binding Commitment, 75 Ind. L.J. 1125,
1132-33 (2000) (discussing viral contracts).
39 See, e.g., Rochelle Cooper Dreyfuss, Do You Want To Know a Trade Secret?  How Article 2B
Will Make Licensing Trade Secrets Easier (But Innovation More Difficult), 87 Calif. L. Rev. 193
(1999).  See also David A. Rice, License With Contract and Precedent:  Publisher-Licensor
Protection Consequences and the Rationale Offered for the Nontransferrability of Licenses
Under Article 2B, 13 Berkeley Techn. L.J. 1239 (1998).  
40 See, e.g., Raymond T. Nimmer, Breaking Barriers:  The Relation Between Contract and
Intellectual Property Law, 13 Berkeley Techn. L.J. 827 (1998).  
41 See 17 U.S.C. sec. 117.  This has especially important implications for libraries to the extent that
the rightsholder has adopted a “single user license” policy.  See, e.g., Stephen King’s electronic
novella.  Similarly, to the extent that existing consumer protection laws apply to sales of goods,
arguably UCITA relieves its licensors from consumer protection responsibilities.  See, e.g., Jean
Braucher Memorandum.
42 See UCITA, sec. 105.
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If UCITA’s only impact on the public domain was to protect compilers of
unoriginal data against market-destructive appropriations, there would be little reason to
worry about this law.  However, in a variety of ways, UCITA protects the interests of
purveyors of digital information beyond—and in some respects in contradiction with—the
default rules of intellectual property and other information laws.  First, UCITA willingness
to enforce licenses protecting digital forms of public domain information does not depend
on whether this is necessary to avert market failures.  Second, to the extent that licenses
are drafted to bind subsequent users, the distinction between contract rights that bind only
the two parties to the transaction and property rights that bind the world erodes
significantly.38  Third, in a variety of subtle ways (for example, in presumptively enforcing
confidentiality restrictions as to data that would generally be deemed “public” by virtue of
its being mass-marketed), UCITA aims to stop leakages of information into the public
domain.39  Fourth, UCITA affects the penumbra of privileged uses lying adjacent to the
public domain in significant ways.  Under UCITA, the paradigmatic transaction is a license,
not a sale.40  This characterization of the transaction affects rights that copyright law
confers on owners of copies of copyrighted content (e.g., to make backup copies of
software, to modify software, and to sell or otherwise redistribute software).41  In addition,
UCITA presumes that all license terms are enforceable without regard to whether they aim
to override public policy limitations on intellectual property rights.42  Many software
licenses restrict the right to reverse engineer computer programs, even though this activity
would be acceptable under trade secrecy and copyright law as a means to get access to
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43 See, e.g., David McGowan, Free Contracting, Fair Competition, and Article 2B:  Some
Reflections on Federal Competition Policy, Information Transactions, and “Aggressive
Neutrality,” 13 Berkeley Techn. L.J. 1173 (1998).  For more general expressions of concern about
UCITA licenses and fair uses, see, e.g., Nimmer et al., supra note xx; Charles R. McManis, The
Privatization (or Shrinkwrapping) of American Copyright Law, 87 Calif. L. Rev. 173 (1999).  But
see Joel Rothstein Wolfson, Contract and Copyright Are Not at War:  A Reply to “The
Metamorphosis of Contract into Expand,” 87 Calif. L. Rev. 79 (1999).  
44 See, e.g., Mark A. Lemley, Beyond Preemption:  The Law and Policy of Intellectual Property
Licensing, 87 Calif. L. Rev. 111, 128-29 (1999).
45 UCITA, sec. 105(a), 105(b).  Section 105(c) defers to consumer protection laws to the extent they
apply to computer information.  There is, however, a question as to whether consumer protection
laws, which were drafted to protect consumers in transactions involving sales of goods, apply to
licensed information.
46 See, e.g., Lemley, supra note xx.  
47 See Jane C. Ginsburg, Copyright Without Walls:  Speculations on Literary Property in the
Library of the Future, 42 Representations 53 (1993).
48 See, e.g., Robert W. Gomulkiewicz, The License is the Product:  Comments on the Promise of
Article 2B for Software and Information Licensing, 13 Berkeley Techn. L.J. 891 (1998).  
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information that, once known, may be part of the public domain.43  UCITA’s presumption
of enforceability may also apply to clauses in mass market licenses that direct the licensee
not to criticize or reveal flaws in the licensed computer information, which affects the legal
status of many uses of information at the borders of the public domain.44  

   There are several ways in which the public interest in balanced licensing rules may be
protected even if UCITA is, over time, more widely adopted than now.  First, section 105
of UCITA recognizes the possibility that courts may rule that some license provisions
conflict with federal law or otherwise violate “fundamental public policies,” and insofar as
they do, they may be unenforceable.45  Courts may interpret this broadly and not enforce
license restrictions on public domain information when there is no danger of market failure
or anti-reverse engineering clauses.  Second, courts may invoke other legal doctrines, such
as misuse of intellectual property rights and first amendment values, to limit the
enforceability of computer information licenses in appropriate cases.46  This too may enable
reuse of public domain information.  Third, new legal doctrines may emerge in the caselaw,
such as “fair breach” of licenses to reach similar results under UCITA licenses as under
copyright’s fair use doctrine.47  Fourth, the desire of licensors to impose unreasonable
restraints on users by means of licenses may be held in check to some degree by market
forces.48  
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49 See, e.g., Julie E. Cohen, Lochner in Cyberspace:  The New Economic Orthodoxy of “Rights
Management,” 97 Mich. L. Rev. 462 (1997).  
50 See UCITA, sec. 105(b).
51 Drafters of this model legislation once intended this legislation to regulate all transactions in
information.  See, e.g., Pamela Samuelson & Kurt Opsahl, Licensing Information in the Global
Information Market:  Freedom of Contract Meets Public Policy, 21 Eur. Intell. Prop. Rev. 386
(Aug. 1999) (discussing the evolution of the scope of UCITA’s subject matter).
52 See, e.g., J.H. Reichman & Pamela Samuelson, Intellectual Property Rights in Data?, 50 Vand. L.
Rev. 51 (1997)(discussing the rationale for sui generis database legislation).
53 See, e.g., Feist Pub. Inc. v. Rural Telephone Service, Inc., 499 U.S. 340 (1991).  
54 See, e.g. Reichman & Samuelson, supra note xx (discussing H.R. 2652); J.H. Reichman & Paul F.
Uhlir, Database Protection at the Crossroads:  Recent Developments and Their Impact on
Science and Technology, 14 Berkeley Techn. L. J. 793 (1999) (discussing H.R. 2281 and H.R. 354).  
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How much comfort one should find in these checks on UCITA licenses is hard to
gauge, given that UCITA essentially allows vendors of computer information to give
themselves more rights than intellectual property law would do and to avoid the burdens
of public interest limitations.49  Licensor restrictions are guarded, under UCITA, by a
“heavy presumption” in favor of enforceability;50 this can only be overturned after lengthy
and expensive litigation that those injured by UCITA licenses may not have the means or
will to undertake. Many will simply be chilled from engaging in activities that would be
determined legitimate had they been able to challenge a UCITA license term.  Parents may
blithely ignore the license term for the Adobe e-book version of Alice in Wonderland that
forbids reading the book aloud, but libraries have greater reason to worry about the
potential enforceability of such a term.   

In contrast to UCITA, whose scope is presently restricted to transactions in
computer information,51 legislation proposed to protect the contents of data compilations
resembles CTEA in affecting more than the digital public domain.  However, much of the
rationale for such legislation relies on the vulnerability of information in digital form to
market-destructive appropriations,52 and this legislation would certainly affect the size and
scope of the digital public domain.  Under current U.S. law, neither unoriginal compilations
nor the data in original (and hence copyrightable) compilations is legally protectable (unless
it is a trade secret or otherwise confidential).53  Several times in the past five years, the
U.S. Congress has considered legislation to protect the contents of databases akin to that
adopted by the European Union in 1996.54  The EU regime grants those who have
invested substantial resources in making a database fifteen years of exclusive rights to
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55 EU Database Directive, supra note xx, art. 7, 10.
56 Id., art. 10.
57 H.R. 354, 106th Cong. (1999).  
58 See, e.g., H.R. Rep., 106-349 (1999).
59 Professor Benkler considers CIAA to be an intellectual property law rather than an unfair
competition law.  See, e.g., Yochai Benkler, Constitutional Bounds of Database Protection:  The
Role of Judicial Review in the Creation and Definition of Private Rights in Information, 15
Berkeley Techn. L.J. 535, 575-86 (2000).  Benkler concludes that CIAA is unconstitutional.  Id. at
586-87.  See also Malla Pollack, The Right to Know?  Delimiting Database Protection at the
Juncture of the Commerce Clause, the Intellectual Property Clause, and the First Amendment, 17
Cardozo Arts & Ent. L.J. 47 (1999).  But see Jane C. Ginsburg, “No Sweat?” Copyright and Other
Protection of Works of Information After Feist v. Rural Publications, 92 Colum. L. Rev. 338 (1992)
(arguing that database protection legislation would be constitutional).  Whether EU-style
legislation is a good idea as a matter of policy is a matter of heated debate.  See, e.g., Reichman &
Samuelson (critical of EU-style legislation); Reichman & Uhlir, supra note xx (critical of EU style
legislation); Ginsburg, No Sweat, supra (supportive of EU style legislation). 
60 H.R. 354, sec. 1402.
61 Id., sec. 1403.
62 Id.
63 Id., sec. 1402.
64 Id., sec. 1401.
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control the extraction and reuse of all or substantial parts of the contents of that database.55

Database rights are renewable upon further expenditures of resources, and substantiality
is to be judged in both qualitative as well as quantitative terms.56  The most recent EU-style
database bill introduced into the U.S. Congress was the CIAA.57   

   Although its sponsors characterize CIAA as a regulation of unfair competition,58

opponents characterize it as an intellectual property regime that is unconstitutional, bad
public policy, or both.59  CIAA differs from the EU Directive in requiring proof of harm to
actual or potential markets60 and in its “reasonable use” limit on the liability of scientific and
educational users for extractions and uses data in protected compilations,61 as well as in
several outright exemptions (e.g., for news reporting, verification, and genealogical
information).62  However, by conferring rights on compilers to control the use or extraction
of all or a substantial part of a collection of information that is the product of substantial
investment,63 CIAA would substantially contract the digital public domain—and not just
as to items of information, but also as to public domain works (e.g., Shakespeare’s plays)
which fall within the meaning of “data” under the legislation.64  The main reason that CIAA
has not been enacted is that organizations of scientists and a coalition of Internet-based
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65 See, e.g., Reichman & Uhlir, supra note xx.
66 H.R. 1858, 106th Cong. (1999).
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69 248 U.S. 215 (1918).  The Court’s decision is persuasive as a matter of unfair competition, but has
been widely criticized insofar as it relied on the existence of a “quasi-property” right in AP to stop
INS’s misappropriation.  See, e.g., Wendy J. Gordon, Owning Information: Intellectual Property
and the Restitutionary Impulse, 78 Va. L. Rev. 149 (1992); Pamela Samuelson, Information as
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firms (including prominently Yahoo!) recognized the serious threats that CIAA posed to
the digital public domain and mobilized against this legislation.65  In the aftermath of the
September 11 attacks on the World Trade Center and the Pentagon, Congress has other
more urgent matters to consider, but like the Terminator, CIAA will almost certainly be
back.     

Although CIAA and the EU database law pose substantial threats to the digital
public domain, more narrowly crafted legislation to protect data compilations against
market failures would not.  H.R. 1858 is the alternative bill to CIAA considered during the
last Congressional session.66  It forbids duplicating another firm’s database and then
engaging in direct competition with it.67  While this bill would, of course, affect the public
domain, it does so in a much narrower and more targeted way than CIAA.  Assuming
there was persuasive evidence that market failures were occurring or imminent in the
database industry because firms were competitively duplicating existing databases, this
limitation on the reuse of public domain information would be justifiable.68  This approach
is consistent with the Supreme Court’s ruling in International News Service v. Associated
Press which held that INS had engaged in unfair competition with AP when its reporters
took news from early editions of AP newspapers and published it verbatim in INS papers
directly competing with AP papers.69  The Supreme Court’s Feist decision may have said
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that “raw facts can be copied at will,”70 but the Court qualified this statement with a
reference to its INS v. AP decision.71

      The DMCA, like UCITA, principally aims to provide an extra layer of protection for
commercially valuable digital information that is already protected by intellectual property
law.  Like UCITA, the DMCA posits that private firms are free to devise regulatory
regimes for their information products that deviate from the default rules of intellectual
property law.72  The principal difference between UCITA and the DMCA is that the
DMCA’s extra layer of protection is focused on technical measures used to protect digital
information, whereas UCITA’s extra layer protects licenses.  Following on Lawrence
Lessig’s insights,73 we might characterize the DMCA as code (law) that reinforces code
(program instructions) as code (a private regulatory regime).  Hacking is the act of civil
disobedience (or user self-help) to which code as code is vulnerable.  This is why the
DMCA makes it illegal to “hack” certain technical measures and to make or distribute
hacking tools.74   

   Although not principally aimed at protecting public domain works, the DMCA has
significant implications for the digital public domain and for territories contiguous to the
public domain.  Technical measures will be effective in protecting public domain
information as long as the vendor has the presence of mind to use the same technical
measure to protect digital versions of both public domain and copyrighted works.75

Technical measures will, unless programmed otherwise, persist after copyrights expire,
thereby undermining new entrants to the digital public domain.  Even if one could
successfully argue that bypassing an access control used to protect a public domain work
was not actionable under the DMCA’s anti-hacking rule (because that provision only
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protects technical measures used by copyright owners to protect access to their works),76

it would generally be necessary to build a tool to bypass any technical measure controlling
access to public domain and copyrighted information, and that tool would arguably be
illegal under the DMCA because it would necessarily enable bypassing of an access
control that protected copyrighted works.77  Even Judge Lewis Kaplan who otherwise
found the application of the DMCA untroublesome as to Eric Corley’s posting of
circumvention software on the Internet seemed somewhat concerned that the DMCA
might be used to protect public domain works in contravention to copyright policy.78     

The more serious and immediate concern about the DMCA is not about its
implications for the public domain but about its implications for territory contiguous to the
public domain where fair use and other privileged acts have long resided.79  Under existing
law, technical measures do not need to be designed to enable privileged uses, and few thus
far deployed do so.80  The technical measure widely used to protect DVD movies, for
example, do not enable fair uses to be made; indeed, it does not even permit users to skip
through commercials included on the disk.     

Debates have raged in the law review literature as to whether Congress intended
to preserve some room for fair uses under the DMCA and whether the DMCA is
constitutional to the extent they did not so intend.81  A substantial consensus exists among
scholars that without some room for fair use hacking, the DMCA would be
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unconstitutional.82  However, federal judges may be reluctant to reach strike down the
DMCA given the vulnerability of digital information products to uncontrolled infringements.
No judge wants to second-guess the Congressional judgment that this law is necessary to
the survival of the entertainment industry, exaggerated though this claim may be.  

The SSSCA has yet to be introduced in legislation, but Senators Hollings has
announced that his intent to sponsor it.83  The assumption underlying this legislation would
seem to be that digital content cannot be effectively protected by software protections
because these are too easy to hack and the programs to bypass them, even though illegal
under the DMCA, can be easily distributed via the Internet.84  Content won’t really be
secure until and unless hardware systems embed technical protections in them.  The
SSSCA would require all interactive digital devices to comply with standard technical
protection measures.85  In this respect, the SSSCA resembles the Audio Home Recording
Act (AHRA) that requires vendors of consumer-grade digital audio taping (DAT)
technologies to install serial copy management system (SCMS) chips that prevent the
making of perfect digital copies of digital sound recordings.86  The AHRA represents a
compromise between copyright owner and consumer interests because the SCMS chip
allows consumers to make a usable first generation copies of music, thereby allowing some
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fair uses of the music. 87  However, any copies made from those copies degrade in quality.
   

The SSSCA, as presently written, does not contain a similar compromise
provision, and the entertainment industry will undoubtedly resist efforts to add one.  The
implications of the SSSCA, if enacted, on the public domain and contiguous terrain would
be profound.  Once technical protection measures are embedded in hardware, hacking to
release public domain information or to enable fair or other privileged uses will become
much more difficult than at present—and indeed, that would seem to be the point of
making systems more secure.88  The computer industry has successfully opposed legislation
that would have required them to install copy-protection systems in the past, 89 so they may
be allies of advocates of the digital public domain in lobbying against SSSCA.

More likely, at least in the short run, is scaled-back legislation applicable to
consumer electronics equipment, but not (yet) as to computers.  This would address a key
problem for the content industry:  manufacturers of consumer electronics equipment want
to make products that customers will be eager to buy, and customers prefer technologies
that enable them to copy and share digital content over those that lock the content down
to one device.  Efforts, such as the Secure Digital Music Initiative (SDMI), which aim to
establish standards for technically protecting digital content which can then be built into
equipment or rendering software, are not easy to bring to fruition because of the content
industry has very different interests than the consumer electronics industry.  Why waste all
that time, money, and energy in a long drawn out negotiation with the consumer electronics
industry that doesn’t share your perspective on the need for technical protections when
generous campaign contributions and years of successful lobbying experiences provides
access to a group with a long history of sympathizing with copyright industry concerns,
namely, the U.S. Congress?  If private legislation proves unsuccessful, public legislation
offers an alternative means to the desired end.   

   Which among these three initiatives—UCITA, CIAA, and DMCA/SSSCA—poses the
most serious threat to the digital public domain?  Each is a serious threat in its own right,
but more significant are the potential synergies among them (assuming all are enacted in the
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form currently proposed and are deemed constitutional).  Any compilation of digital
information protectable by CIAA may also be protected by a UCITA license and by a
technical protection measure capable of enforcing any restriction imposed on the digital
information (and legally validated by the DMCA and CIAA).  Even if CIAA exempts
“reasonable uses” from liability, such uses may be thwarted by the terms of a UCITA
license or by a technical measure controlling what the user can and can’t do with the
information.      

As between UCITA licenses and technical measures (backed up by the DMCA),
the more significant threat to the digital public domain and to reasonable uses of digital
information would seem to be from technical measures.  Secure systems do not allow
reasonable uses to be made of protected digital information unless those uses have been
paid for, whereas one can always ignore a UCITA license provision purporting to override
rights to use information arising under other laws or to challenge its enforceability in a legal
proceeding.  A person who makes reasonable uses of CIAA- and UCITA-protected
information which the licensor claims are breaches of the license can at least argue that the
license term interferes with federal intellectual property policy and should be preempted,
is a misuse of intellectual property rights, is a fair breach of the license, or is
unconscionable.90  Ignoring a technical measure will be ineffectual because it will simply
enforce the licensor’s rules regardless of what the law might say.  A legal challenge to a
technical measure interfering with reasonable uses is, given early court interpretations of
the DMCA, unlikely to succeed or be cost-effective.  Some scholars have endorsed “self-
help” measures by users to preserve the public domain or have argued for changes to the
DMCA so that anti-circumvention protections would only be available to copyright owners
who had escrowed keys to unlock technical protections so that prospective fair users
could get access to them.91

Although the Internet was initially architected as an open information environment,
it is capable, as Lawrence Lessig has pointed out, of evolving into an architecture of
perfect control.92  The DMCA and SSSCA are elements of a legal infrastructure that
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would support such a “secure” technical infrastructure.  Governments and commercial
entities may prefer architectures of control to architectures of openness.93  Although the
reasons for their preferences may differ, their goals may converge sufficiently to make them
allies in insisting on greater control over the online environment.  This would diminish the
digital public domain.  

   

   As between UCITA and CIAA, it is difficult to say which would have the most harmful
effects on the digital public domain.  CIAA would have a more immediate impact on this
domain because it would propertize collections of digital information across the board.
Analysts who have studied its exceptions and limitations do not believe they adequately
protect the public interest.94  It is, of course, possible that courts will construe its
exceptions and limitations more generously than intended in order to comport with
constitutional requirements.95  CIAA has not yet been enacted, and it may evolve into a
more balanced piece of legislation in response to criticisms leveled at high protectionist
versions of the bill.96  UCITA does not directly diminish the public domain; it only
presumptively validates license terms that implicate the public domain and adjacent terrain.
The harm UCITA may do to the digital public domain is more likely to occur indirectly,
that is, from the manner in which information providers license information and the extent
to which they enforce license limitations.  The same may be true for the DMCA.  That is,
how much harm it ultimately does to the digital public domain and contiguous terrain
depends in large part on how copyright owners deploy technically protected products in
the marketplace and the extent to which (if any) courts limit uses of the DMCA against
liberators of public domain information or fair users.

   

   Threats to the digital public domain should also be gauged in terms of their likelihood of
enactment and success.  The CTEA constitutes the most substantial threat to the digital
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public domain because it has already been enacted and it has successfully (thus far)
blocked works from entering the public domain.  The DMCA’s anti-circumvention rules
are also in effect, and its anti-tool rules have so far withstood fair use-related challenges.97

In the two years since its initial promulgation, UCITA has been enacted in two states.98

It has met with resistance in several state legislatures, and its future is clouded because of
the controversies surrounding it.  As noted above, Congress has not adopted CIAA
(although the House of Representatives passed it twice in 199899).  Compromise legislation
may be necessary to attain enactment, and this would presumably limit the damage that
CIAA would do to the digital public domain.  SSSCA has yet to be introduced in
Congress, although with the first hearing having already been scheduled to consider it, its
introduction must be imminent.  SSSCA has very little immediate chance of passage, but
it is an ominous portent for the future.     

   As for private initiatives, DVD-CCA has, through a complex licensing arrangement,
successfully ensured that all DVD players sold in the U.S. and elsewhere have technical
measures embedded in them.  The huge success of the DVD movie market shows that the
content industry’s fond hope that consumers will buy technically protected content once
they get used to it may have some chance of being actualized.  The overwhelming majority
of movies distributed on DVDs are works in copyright, not public domain works, so the
impact on the digital public domain from CSS-protected DVDs is consequently limited,
although impacts on fair uses are considerable.  SDMI has been less successful as a
content industry initiative to ensure secure content and secure players, but there is every
reason to believe the major players in the sound recording industry will move forward with
distributing technically protected content.  They are, moreover, aggressively challenging
through litigation a range of technologies they perceive as threats to their interests.  MP3
files of commercial sound recordings and technologies for distributing MP3 files have come
dangerously close, in the industry’s view, to an involuntary dedication of this digital content
to the public domain.100  While some commentators assert that efforts to use technical
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measures to protect mass-marketed digital content and legislation such as the DMCA will
prove as futile as trying to make water not wet,101 it remains an open and hotly contested
question how technology, digital content, and the law will evolve and interact in the next
decade or so. 

IV. Strategies for Preserving and Nurturing the Public Domain in the Digital
Environment

One of the goals of this conference is to articulate strategies for preserving and
nurturing the public domain as a natural (if intangible) resource.  This is a particularly
appropriate goal as to digital information because it is so cheap and easy to collect, store,
process and make available via global digital networks.  The Thomas database of materials
on legislation pending before Congress is an example of a digital public domain resource
of great value to the public.  Other federal government websites publish in digital form on
the Internet agency reports, procedures for applying for benefits, schedules of hearings,
judicial opinions, rulemaking data, and the like.  Numerous states have made similar
resources available on open sites on the Web.  In addition, projects to establish digital
libraries, digital repositories, knowledge conservancies, creative commons, and the like
already exist, and more such initiatives will surely be undertaken in the coming years.
Scientists have created a variety of digital public domain resources, including libraries of
reusable code and databases of scientific and technical information in digital form, which
are also available on the Internet.  The Library of Congress has not undertaken
digitalization projects of historically significant parts of the Library’s collection.  It has also
convened a group to consider strategies for digital preservation of information.  Both have
very substantial and positive implications for the digital public domain.  As much
information may be lost to the public domain because it was stored in proprietary formats
that are no longer readable by current generations of technologies as by legislation such as
CIAA or UCITA..     

Entrepreneurial individuals have also taken advantage of the Web to make
available a wide array of materials that, strictly speaking, are protected by copyright but
that are posted on open websites with few or no restrictions on copying or distribution.
This includes articles written by academics posted on their home pages, pre-print archives
of articles enabling scientists to share the latest learning in their fields, electronic journals,
newsgroups, web resources on the poster’s favorite topic, and MP3 files of music posted
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by bands wanting to attract new audiences.  Brewster Kahle has created a vast nonprofit
digital archive of the Internet and World Wide Web so that researchers can investigate
such things as how much the Web has grown over time, what changes occur in the
languages used on the Web over time, and what proportion of Web content is taken down
or put up in units of time, just to name a few researchable questions.  A very substantial
amount of high quality free content is available on the web (although junk information is
also prevalent).  Even sites of profit-making entities, such as espn.com, cnn.com, and
nytimes.com, post a large volume of high quality information on the Interent which are
accessible by those who are willing to let cookies be planted on his or her hard drive or
sign up as a user.  

Among the most interesting developments that contributes to the digital public
domain, even though, strictly speaking, not in it, is open source or “free” software.102

Open source software contributes to the public domain because its licenses require that
source code instructions be publicly available.  All of the know-how embodied in the
program will thus be accessible.  Because open source licenses encourage follow-on
innovation, open source contributes to ongoing learning that further enhances the public
domain.  Open source software is not itself in the public domain.  Rather, it invokes
intellectual property rights as the basis for a licensing strategy aimed at preserving a digital
commons the program’s developer wished to establish for it.103  From the standpoint of
many open source developers, dedicating a program to the public domain is a suboptimal
strategy for achieving open source objectives because proprietary derivatives can be made
of public domain programs.  Those who breach the terms of an open source license by
making a proprietary derivative program will be deemed infringers of the underlying
intellectual property rights in the program and can be enjoined from this form of free-riding
on open source development.  Thus, open source licenses use property rights to preserve
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and maintain a commons in an existing intellectual resource.104  While the initial subject
matter of open source development was software, some efforts are being made to adapt
open source licenses to other subject matters, such as digital music.105

As admirable as open source may as an example of a strategy for preserving and
extending the digital commons, there is also value of preserving a public domain from which
proprietary derivatives can be made.  One of the key objections to CTEA is concern
about new works that will not be created because of it.  An inducement to the creation of
new works from the public domain is the incentive of copyright protection for the derivative
work.  Writers would be less likely to adapt a public domain story into a dramatic play if
the play, once written, had to be dedicated to the public domain because its genesis was
a public domain work.     

As worthy of our attention as risks to the public domain, so are risks to investments
in developing high-value digital information products.  The marginal cost of reproducing
and distributing digital information may be zero (or nearly so), but initial development costs
may still be high, as may be costs of transforming the digital information into marketable
form and then of marketing it.  While some hoped that advertising would provide a
sustainable revenue stream through which digital content providers could recoup
investments, this seems a less viable long-term strategy after the dot.com bust.  Some
commentators have proposed that firms give digital content away for free and rely on what
were previously ancillary markets as their new primary markets (e.g., sell support or
customization services instead of software or sell concert tickets instead of copies of digital
music).106  This may be a more viable strategy for some digital content than for all.  Some
economists have suggested that digital content providers sell different versions of their
products on different terms to different customers, for example, giving away some content
to create demand for one’s product, but offering higher value versions for a higher price,
or offering some information for free or at very low cost, but charging more to those willing
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to pay for earlier access to the information.107  With a good business model, intellectual
property rights may be much less important.108  The digital information market is quite
unstable right now in part because no one is sure what business models are viable for
distributing digital information via global networks.  The fear, uncertainty and doubt this has
engendered among content providers may explain why they have been so intent on getting
stronger legal rights.  They don’t exactly know what they need but feel they need more
rights just in case an emerging business model might be based on them.  What they don’t
need, they won’t use.109

V. Conclusion

This paper has considered a variety of ways in which the digitalization of
information and the development of global digital networks have made positive
contributions to the public domain.  It mapped the public domain as an aid to assessment
of how threatening various legal and policy initiatives are for the digital public domain.
UCITA, CIAA, and the DMCA affect a broad swath of the digital public domain and
contiguous territories, such as the realm of fair uses, and as shown above, these legislative
initiatives may produce synergistic effects further undermining the digital public domain
unless something happens to prevent this.   

   There are several ways to avert these threats to the digital public domain.  First,
Congress or, in the case of UCITA, state legislatures, can become more aware and
attentive  to expressions of concern about the ill effects these laws would have and either
decide not to enact them or to amend them to alleviate the problems they present.
Second, the courts could construe these laws more narrowly than they were initially drawn,
strike them down as unconstitutional, or interpret them as unconstitutional unless limited by
public domain and fair use principles.  A key obstacle to reliance on the Constitution is that
courts too often behave as though there is an intellectual property exception to the First
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Amendment.110  They have been quite deferential to Congressional judgments, using
rational basis analysis rather than intermediate scrutiny.111  They act as though the limits in
Article I, sec. 8, cl. 8, both express and applied, lack meaningful substance.112  The
progress of science and the useful arts depends on information being in the public domain
and available for reuses as much as on the grant of intellectual property rights.  Third, the
public may not be willing to accept laws that impede socially desirable uses.  If people just
say no to licensing and to technically protected content, the content industry, the courts and
the legislature will have to adjust to this. 

Participants in this conference have a role to play in preserving and nurturing the
public domain.  We can pay attention to legal and policy initiatives affecting this domain,
analyze their implications, assess their constitutionality, and write and speak to various
audiences to raise consciousness about the negative impacts that particular initiatives may
have.  Some of us will undertake litigation to preserve the public domain and contiguous
territories.113  Others will draft testimony about pending or proposed legislation or offer
alternative proposals.  Aware that the rhetoric of scholarly discourse lacks the crispness
of the vernacular, we will need to search for new vocabularies and metaphors to convey
our messages of concern.  Our efforts to affect policymaking will sometimes bear fruit
(e.g., CIAA has not been enacted, and UCITA has encountered more difficulties than its
drafters expected), but sometimes not (e.g., DMCA and CTEA).  To achieve our
objectives, we need not only to keep doing what we do well but also to reach beyond the
communities we already inhabit to find friends and allies among those likely to be affected
by initiatives that concern us.  And we need to be cheerful about it too.   

It is possible to build a new politics of intellectual property that has regard for the
public domain and fair uses, although this will not be easy, and we certainly can’t do it
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114 James Boyle was the first to call for a new politics of intellectual property.  See, e.g., James
Boyle, The Politics of Intellectual Property:  Environmentalism for the Net?, 47 Duke L.J 87
(1997).  For my endorsement of this concept, see Pamela Samuelson, Toward a New Politics of
Intellectual Property, 44 Comm. ACM 98 (March 2001).  
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alone.114  To be successful, a new public-regarding politics of intellectual property must
have a positive agenda of its own.  It cannot just oppose whatever legislative initiatives the
major content industry organizations support (although it almost certainly will need to do
this as well).  It should be grounded on the realization that information is not just or mainly
a commodity; it is also a critically important resource and input to learning, to culture, to
competition and innovation, and to democratic discourse.  Intellectual property must find
a home in a broader-based information policy, and be a servant, not a master, of the
information society.



1  N© 10/14/2001 by Negativland;  Editor’s Note: See http://www.negativland.com for more
details.

TWO RELATIONSHIPS 

TO A CULTURAL PUBLIC DOMAIN

By Negativland1 

INTRODUCTION

It's been ten years since Negativland was sued by Island Records for the copyright
infringement, trademark infringement, defamation of character and consumer fraud
contained in our 1991 "U2" single. In the big wide world of idea ownership, a lot has
changed since then - the Internet and its worldwide empowerment of individuals through
personalized interconnection, the effects of globalization and how it bypasses both the
ideologies of local governments and the rule of their national laws, and the Digital
Millennium Copyright Act with which intellectual property owners are attempting to survive
all these rugs being pulled out from under them. There is a contemporary realization that,
on one hand, the fate of all content is now in the hands of its receiving audience more than
ever before, and on the other hand, that worldwide commerce is scrambling to forge all
kinds of new laws and regulations to maintain their traditional control over the fate of
“their” content.

Over the last 10 years, Negativland has continued to be associated with these
issues, sometimes because we volunteer ideas on these subjects, sometimes because we
continue to make art that ends up evoking them. Other than the two lawsuits against us in
the wake of the "U2" single, we've never been sued again. There have been other threats,
scares and skirmishes against us over the years, at various times from the RIAA, PepsiCo,
Beck, Geffen Records, Philip Glass, Fat Boy Slim, and even attorneys for ax murderer
David Brom. But, surprisingly, we've actually been left alone throughout the 90's as we
continued to release work that appropriated from privately owned mass media (often times
in much more glaring ways than anything we were ever sued over). Perhaps it's because
we've been flying under the radar as “alternative” music, or perhaps that highly publicized
suit,  which we publicly defended as “anti-art"  because we couldn’t afford to defend  it  in
court as Fair Use, caused others to  think twice before suing us again. Or perhaps, at least
these days, it's because, in the wake of Napster, DSL lines and MP3s, the music industry
now has much bigger things to worry about than a bunch of fringe audio artists chopping
up and re-using bits of their privately owned intellectual property.

http://www.negativland.com
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Whatever the reasons, Negativland has remained appropriatively unrepentant and
continues to work in the same ways we always have. And, in the wake of those lawsuits,
we expanded our own self run record label, Seeland Records, to help out other artists who
also "infringe" in order to collage. Most notably in the compilation DECONSTRUCTING
BECK, and our recent re-release of John Oswald's hostoric PLUNDERPHONICS
project, both of which, unlike our own work, are each made up entirely of other peoples
music. 

We've continued to work this way because we like the sound of it. We like the
results, we get inspired by what we find out there, it's simply FUN to do, and we sense we
are not alone in these perceptions. In continuing to pursue collage and found sound as
elements in our music, we have continued to set our work out as public examples of how
appropriation from our media surroundings is neither culturally harmful nor dangerous to
anyone else’s business, but hopefully does represent some interesting art perspectives
which are well worth having around.

At this late date in the proliferation of collage, we no longer see this "appropriation"
approach as particularly daring, edgy or trangressive, as it once truly was. The "aesthetic"
of collage (though not always the actual thing) has by now been very mainstreamed. We
see it in mass media everywhere we look. We see it in the many web based CD stores that
now have a "Plunderphonics" category, in the frequent  appropriation based film and music
festivals around the world, and in the way our own phrase "culture jamming" has entered
into routine anti-corporate and anti-advertising activist lingo. We see it in the way it has
become a common subject matter in courses in film schools, law schools, art schools and
music schools. At some level, even though it's all STILL tacitly illegal, this way of working
is now really nothing unusual at all.  And observing this now generally culture-wide
acceptance of collage’s appropriation methodologies, one would think that sympathetic
laws of allowance would also emerge to keep it legal. But that has not happened yet.
What’s wrong with this picture?  

PART ONE: FREE EXCHANGE IN THE DIGITAL DOMAIN

TWO POSITIONS

Any argument over what should or should not be considered a public domain for cultural
works stems from one of two positions.
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Position One: Everything created by humans is “work” that is done in order to gain
income and which cannot continue to be done without that income. Therefore, all pieces
of cultural “work” need to be compensated, usually on a per-unit basis, if we expect such
work to continue. And therefore, becoming a “user” of such work without compensating
the creator for that work is a theft of the creator’s rightful and necessary compensation.
This position- the ethical and economic standard within our usual practice of cultural
creation- stems directly from our evolution through a pre-digital, hard copy based world
in which the supply of anything made was necessarily physical and so also supply-limited
in nature. The physical supply of any thing made was controlled by the maker of that thing
and the units or copies of it were doled out by the maker exclusively. That condition quite
naturally evoked and supported the above ethic in a material world which provided
virtually no other options in it.

Position Two: Digital technologies of reproduction have dragged the above ethic into a
virtually new world of production realities in which there is still the creation of individual
“works,” but once a digital copy of that work is released, it’s up for grabs. Anyone on the
receiving end of it is capable of making their own indistinguishable copies ad infinitum and
distributing them ad infinitum as well. And they can do this as individuals at home, at little
cost, and using consumer technology available to anyone. In other words, we have begun
to allow the receiving end of cultural output to put themselves in charge of the reproduction
and distribution of that work- above and beyond what the original producer accomplishes
in that realm. As music makers, for instance, we are no longer in charge of our own music
once it actually leaves our hands in digitized forms. We cannot control what further
duplication and distribution of it is done by those who receive it. This unexpected and
perplexing reality has begun to encourage a different ethic and economic standard for
digitized cultural work which is somewhat oblivious to those that have always ruled in
Position One. This new ethic is nothing new at all, actually,  emerging as it does from a very
old ethic. An ethic that every effort of private capitalism over the last century has sought
to deflect, delay, and smother: the concept of public domain.

THE DEATH OF FOLK ART AND THE BIRTH OF THE INTERNET

It is primarily computers and the Internet that have prompted Position Two, and out of
them come a renewed interest in the free and open exchange of cultural works. This new
digitally driven ethic of free exchange emerged so easily because the ideal of an
unhindered, wide open, and free cultural exchange has always held a deep philosophical
appeal for the receiving end of culture, and the receiving end has now suddenly been given
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an effective technological tool to actually make this happen. To that was added the lack
of any need to pay for anything in this new domain, which does nothing to limit its popular
appeal either. But deep within these unfamiliar realizations about how reality is working
now is the remaining conundrum of how to pay for cultural production. This is the one
nagging residue of practicality from Position One which Position Two does not yet have
a good answer for. But interestingly enough for our limited human brains, on the Internet
we don’t really appear to have a viable choice! All digitized media, particularly on the
Internet, has actually turned the world of traditional copyright controls upside down, putting
the general public in a distribution driver’s seat that simply did not exist before. And, in
doing so, digitally reproduced media has opened up the public’s imagination to what
THEY would like to do with whatever forms of culture come their way. The audience can
now bypass the creator’s control over sales and distribution. Once again in the history of
human technology, new technology has thrown us and our society’s prior “values” for a
loop. 

In much earlier times, prior to the corporately driven modern era of hands-off,
privately owned and copyrighted cultural material, the natural human approach to their own
culture was to participate in it by not only absorbing it as an individual, but also by
remaking it, adding to it, removing from it, recombining it with other elements, reshaping
it to their own tastes, and then redistributing the adjusted results ourselves. The whole
history of human culture virtually consisted of altering, reusing, and copying from the
universal public domain in various re-imagined ways until copyright came along. 

Copyright has made true folk music, for instance, illegal and impossible. It is extinct
as a process. What’s left are professional “singer/songwriters,” each one “original,” each
one intending to remain legal by being lyrically and melodically distinguished from all the
others, and all having little to do with any kind of true, evolving “folk” process at all. Any
kind of modern folk music (as opposed to that which has already reached the legally
defined public domain) became impossible when it became possible to sue it out of
existence. Along with this general direction in the modern parameters of creativity, came
complete twists in human perception itself, such as the very concept of copying (which is
how this species actually got to where we are) becoming a term of disrepute, something
to be avoided, an UNcreative act! So now all music, which is always chock full of copying
regardless of any laws, continues under self-delusional standards of “originality” based on
carefully delineated degrees of copycat provability.

Acknowledging the strengths and realities of human nature (monkey see, monkey
do) has now become a disrespected practice in our commercialized culture. Nothing is
allowed to incrementally evolve through various individuals. Each individual must make a



112 TWO RELATIONSHIPS TO A CULTURAL PUBLIC DOMAIN [NEGATIVLAND

legally defined leap from anothers (phony) “originality” to their own (phony) “originality.”
We wonder if the whole history of human culture would agree with copyright lawyers and
content owners that this is a good thing for the evolution of human culture?

As for the Internet, digital distribution does not remove the right to sue copying or
“unauthorized” reuses of existing work, but it does remove a great deal of practicality in
actually enforcing such legal mandates. These are “crimes” committed by countless
individual citizens inside countless homes, and tracking any of this criminal multiplicity is so
difficult it just becomes expensively pointless.  Now we are discovering just how difficult
it is becoming for copyright’s relatively short lived repression of the public’s urge for a
public domain culture to continue. The success of Napster showed that the public’s desire
to engage in cultural reprocessing and/or redistribution for themselves had not become
extinct. It seems the general public will always take control of revising the destiny of
cultural products which enter their sphere of possession if given the opportunity. With
digital technology, they suddenly can and so they do. But this new opportunity has also
evoked a newly awakened awareness of the economics of modern culture and the all-
encompassing colonization of the arts by commercial interests which have come to
characterize our popular culture as a whole. These commercial interests have actually come
to rule what’s “important” and what’s not in cultural material. Among other things, when
private cultural income threatens to go out the window, some very different sorts of
standards for popular “worth” may start to emerge. 

SCREAMS OF INDIGNATION

The music industry, in which virtually all mainstream music is, at the moment,
owned and controlled by five trans-national corporate entities, now screams that free
digital exchange will kill music if left to its own home reproduction devices. Well, it could
possibly kill THEIR kind of expense laden music, but their self-absorbed assumption that
they ARE all the music that counts is one of the reasons it’s so appealing to subvert their
economic grip on music by reproducing it and passing it on for free. But such an emotion,
regardless of how justifiable it may be if focused, is vague at best and merely a general
feeling about what ALL music is “worth” in this commercially compromised culture. This
newly empowered free exchange attitude does not apply much of any distinguishment
between musical examples. So this “subversion” extends equally to the small independent
varieties of music too, and thus we have a potential support problem for ALL music,
whether it’s made in a corporate music factory at great expense or for very little in a home
studio. What may shake out of this situation, however, is that if payment for any and all
music significantly diminishes, all the other-than-profit motivated home studios can hang on
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and keep producing music a lot longer than the big, extravagant, corporate music factories
will ever care to. Music will not disappear under present conditions any more than it did
throughout most of human history when no one was being paid to make it.  However, it
may change in nature, and it may not be much of a living if it never escapes an Internet
format.

The Net, however, opens up self production as a finally significant alternative to
the notorious corporate label slavery which has ruled modern music production because
it potentially provides, at very low cost, what has always been missing before - self
distribution that can actually get beyond one’s own neighborhood. A single master is now
all that’s needed to be a potential world wide distributor. When manufacturing multiple
hard goods is no longer the only way to distribute music, literally anyone can play. It is still
a question as to how crucial exactly how much income from such activities is going to be,
but so far, the Net’s unique ability to encourage the self control and self ownership of one’s
own musical career by utterly bypassing the former only game in town -  corporate labels’
usurpation of control and ownership rights - is not to be dismissed just because the
resulting living may be smaller. 

This may be the main future of music on the Net, as yet still filled with corporate
hand wringing over economic collapse. The Net motto for the future may well be “Get
small or get off.” The Net may end up being characterized as a people’s medium, primarily
designed by and for individuals rather than yet another comfortable bed for the mass
culture of corporate marketing which has so far successfully taken over all other available
mass mediums. Such a medium, geared to the interconnection of individuals, may also
become inevitably divorced from the copyright constraints which will go on ruling the
material world. The Net may become a simultaneously operating alternative in which
everything that remains within it is functionally in the public domain and open to anyone’s
reuse. This is not to assume there will be no ways for creators to garner individual incomes
in a digitized public domain, but they will probably be unusual in the history of making
livings, perhaps including voluntary payment, and are mostly yet to be invented. 

For the time being, there are still persistent and expensive efforts on the part of
corporate producers of cultural content to somehow maintain the Position One economic
standard for digitized media (per-unit payment) within the new Position Two functioning
reality (free exchange by default). With sparkling dollar signs in their eyes, the music
factories dream of charging for those millions of “unauthorized” downloads which are now
happening, when of course, any charges for them will instantly dry them up to an unknown
degree. At any rate, practically none of these efforts at placing a toll on what everyone
knows is an infinite and virtually expense free supply in the digital domain has ever worked
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well, and none of them have worked at all for long. And there is not much hope that they
ever will because no matter how many very smart encrypters and digital security specialists
the private producers employ, the world is always much bigger and there will always be
someone else out there who is just as clever and who is, by nature, opposed to a privately
controlled culture of limited supply. All private exclusivity codes will be cracked by the vast
and alternatively motivated population at large,  given enough time. Why are they doing
this? The Position Two ethic. How will we pay for cultural production? Nobody knows.
Can we pound a square peg into a round hole? Probably not. 

THE CONSUMER AS CRIMINAL 

Meanwhile, all this has landed us in an era in which the traditional business of
culture is in the impossible position of seeing its customer base as criminally dangerous to
their business. This paranoia stems from the essence of capitalist logic - charging is good,
free is bad. And not just bad, but impossible! But in the realm of the Internet, cultural
materials - text, images, and audio - are all constantly moved around by an on-line
audience operating under the assumption that free is good and charging is bad. On-line
users express this notion there because, for the first time in in their lives, they actually can.
And they see how the Internet can apparently go on and on this way, that western
civilization is perhaps not so threatened by it, and most significantly, that not one off-line
business concern, individual or company, has yet gone out of business because of
ANYTHING that’s happening on-line.  The Internet was never designed as a
commercially structured medium for selling. It was designed as a medium for a free, open,
and decentralized exchange of information. This tenacious, foundational nature of the
technology and software is proving extremely difficult to convert into various forms of toll
taking. Only cultural content as apparently irresistible and indispensable as porn has
succeeded in making  non-physical content pay there. There are few if any other economic
success stories on the Net which are not offering off-line material goods as the lure. 

So far, all forms of paid advertising (a major way that cultural content has always
supported itself) have proved themselves to be largely ineffectual on the Net. Few people
click through those banners. It’s just a whole different kind of place, suggesting an attitude
among its users who change their usual media expectations upon entering. It’s a world
wide place that somehow suggests personal direction and individualized participation more
than any other medium that has ever been available to us. What we seek on the Net seems
to be something more individually specific to us, as individuals. The medium, itself, seems
to prefer unmodulated individual expression and priorities. Homogenized, generic,
conglomerized corporate intrusions into this arena always appear antagonistic, disruptive,
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and annoying. Logos, branding, and selling itself - all the things we now accept as
characterizing our corporate culture in the off-line material world - do not yet get the same
free and willing pass inside Internet culture. There also appears to still be some kind of
choice there, an inherent flexibility to make of it what we will, a choice which no longer
strikes us as possible in the commercially locked up brick and mortar world. 

It’s often surprising how oblivious the mentality of corporate commerce is with
regard to how self damning their own unconsidered nature appears to be when it reaches
the Net. They are looking at the Net as a new and lucrative nut to be cracked, but they are
basically proceeding to do this in the same old ways they tackled every other new medium
that ever appeared. They either ignore the basic design of Net technology which is so
persistently opposed to that form and function, or they are hard at work with their well
greased pals in Congress to legally change the basic design into something they can work
with. Failure after failure has not made a dent in their assumptions that this, too, can and
will be turned into another medium for commercial placement and selling products. The
RIAA's attack on Napster (and by default, their attack on 25 million music fans who used
Napster) was a public relations disaster for the music industry, a disaster that the industry
still seems to fail to grasp. They are still looking at the Internet as the biggest mall of all. The
vast majority of users, however, seem hardly interested in more malls at all. This may be
because, for the majority of users, the Internet still represents a very new expression of
public domain ethics and possible procedures, a place where cost and content are not
necessarily bound together. It’s a way of thinking which has been denied to us in all other
forms of mass media, all of which succumbed to commercial domination and sponsored
purposes long ago. 

ART OVER PROFIT?

Life is often engaged in a series of overlapping contradictions fighting for survival
and predominance. Music on the Net has just become a new example of this evolutionary
principle in action. Music might even evolve (or devolve if you prefer) into a dual life, one
being its present status as private property, copyrighted and supply-controlled in the
material world, and the other being a non-proprietary “vapor service" as long as it remains
digitized within the confines of the Internet. From the “art over profit” perspective that is
ours, this perfectly possible legal distinction would pull the rug out from under many of the
significant dangers to the Internet as we know it from corporate capitalism's compulsion
to change it all to suit their own purposes.

Many assume that such a dual tracked distribution of cultural material (all
copyrighted in the material world and all subject to Fair Use on the net) is not a plausible
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option. They assume this would be a form of “competition” the material world could not
economically sustain, that no one is going to pay for something here that they can get free
over there. But actually, if experience is a somewhat more reliable teacher than theory, we
might notice that this is exactly what is happening now. One can download practically any
music for free somewhere on the Net, yet CD sales, for year after year while this has been
possible, continue to remain the same or even increase! There are many factors at work
in this paradox which may actually be more than a temporary pause while download quality
catches up to CD quality. The Net approaches being a functioning public domain for
whatever enters it. It is accessible worldwide. The amount of material found there is
inestimable, as is the total population of users who access it. The numbers involved in both
amounts of content and amount of access distinguish the Internet as an unprecedented
phenomenon with which we have no previous familiarity. 

The key to the paradox may be found in this unprecedented scale. Most music
buyers will very likely always find a certain preference for hassle free, glitch free (in other
words, computer free), audio perfection, along with the relevant packaging which CDs or
their hard copy successor will always provide. But everyone’s CD budget is forever limited
to what is most important to them.  They purchase music they are SURE they like, sure
they want to add to a physically permanent collection. Computer housed music, on the
other hand, has all the aura and charm of disposable music, a way to sample unknown
things with no obligation to buy, a way to try out or collect a whole lot of stuff one would
never ordinarily buy in any case, and a place where a great deal of unknown music is easily
checked out and deleted without losing any investment at all. Every free download whim
definitely does NOT represent a “lost” sale, and in fact, the literally unconsumable plethora
of available free music on the Net can and does create sales. 

Free digitized music still appears to be excellent advertising.  Whatever amount of
the salable variety of music is supplanted by free downloads, they also produce enough
sales for “permanent” music which is first discovered through all this disposable digital
sampling, that it balances out to keep CD sales no less than they were before the Internet
came along. The amount of free music downloading going on (perhaps now in the billions)
really scares the recording industry, but they seem to forget the scales of practicality
involved. They only need sell a tiny fraction of that amount to become sinfully rich anyway.
So far, this digital public domain for all music exists in tandem with record stores selling the
same stuff, and surprisingly, the relationship may not be any more destructive than it is
helpful to sales. Live and learn.

But such a dualistic reality appears relatively unthinkable to commercial interests
who remain deep in the habit of assuming that exclusive and protected ownership is the
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only guarantee of private profit. The Net has been no significant part of that habit yet, but
business interests seem incapable of noticing the Net’s more innovative suggestion that this
assumption may not, in fact, be true at all. Especially in terms of how this new medium
interacts with and informs the whole world of copyrighted experiences that they do profit
from. 

PARADOXES OF PRACTICALITY

What may be even more difficult for commerce to swallow is the very possible
ultimate realization that any alternative to the whole Net remaining a public domain by
default may be bound to fail anyway. All it takes to subvert copyright constraints there is
for one individual to purchase access to a work on or off the Net, and from that point on
it is potentially up for grabs on the Net for nothing. The basic functionality of this medium
was beautifully designed to promote and facilitate copying and spreading, and unless its
basic nature is significantly altered (efforts are underway as we write), it will always be
prone to do this well. As paranoia grows among the corporate owners of culture and
content, the net becomes all the more curiously fascinating to its vast majority of
commercially unaffiliated users precisely because it just sits there, a profound enigma in the
midst of a society so otherwise firmly entrenched in capitalist formulas for success. How
can this commercially unworkable anomaly be accommodated? The psychic and societal
shifts these paradoxes of practicality may eventually produce among us reaches far beyond
the arts to question the value of intellectual property ownership itself, which has suddenly
been turned into a revitalized question for so many since the Internet appeared. 

All other previous mass mediums have been one way in nature and designed for
sponge-like spectatorship almost exclusively. Mass mediums value their audiences first and
foremost as target consumers representing demographic statistics with which they can sell
advertising. The Internet, however, still appears to be the only medium for the masses, a
medium for active, individual exchange and interchange, without a center of control or
executive offices making decisions about its future, where personal contribution rather than
anonymous absorption is what is suggested by the technology. The difference consists of
who and what is really in charge, and who and what it’s really for.

The Internet is currently the biggest and most widely perceived symbol of a
reawakening passion for vaguely realized concepts of a public domain culture. But long
before, and still continuing outside the Internet, this philosophical ideal concerning our
cultural surroundings has also been evident throughout the modern arts.

 



118 TWO RELATIONSHIPS TO A CULTURAL PUBLIC DOMAIN [NEGATIVLAND

PART TWO: STICKY FINGERED HISTORY 

GRIST FOR THE MILL

Beginning with the Industrial Revolution and extending all the way up through the
entire 20th Century to this point in late, high capitalism, there has been an intertwined
relationship between the co-option of our mental and physical environment by private
commercial interests on the one hand, and on the other hand, a simultaneous awareness
of this unilateral encroachment on everyones personal and public spaces within the
evolution of art.

This awareness was not always displayed by art that was trying to point this out
in particular, but much art has taken it into account, nevertheless. Some art is concerned
with the social consequences of what is happening around it, other art is not, but it all tends
to pass on whatever it is seeing, no matter how unconsciously assimilated or openly
displayed these perceptions may be. There is a certain perceptual stance most artists have
always taken in relation to their work and their environment, and that perception sees
everything  out there as grist for their mill. Whether they are painting a tree in a landscape
or sampling music, for artists it’s just what’s out there, and it’s all equally usable if it
“works” to make the art they want to make. It matters not who “owns” the music they
sample any more than it matters who “owns” the tree they paint. Ownership has never had
anything to do with creativity.

This ancient and universal artist’s view of art’s potential subject matter proceeded
just fine for quite a while. For centuries there were no lawsuits against landscape painters
by land owners, and neither did they demand a cut of the painting’s price (presently,
however, Disneyland claims copyright on any photos you take inside their imagineered
landscapes). Throughout the 20th Century, America was surprised by many unforeseen
new technologies which, as usual, began to produce new forms of thinking and new forms
of creative activity. For instance, one technology - the ability to capture and reproduce
sound electrically - began to allow those involved in creating music to think differently
about what music might consist of. Electrical transcription meant that music no longer
needed to be live to be heard. Music as an artifact frozen in time and space was almost
immediately seen by composers as having recombinable possibilities. Pre-recorded sounds
and music began appearing in musique concrete performances by the second decade of
the last century. At the same time that electrical invention was spreading, so was the brand
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new techniques of visual collage (recombining disparate elements or imagery into a single
new composition, also the founding attitude of surrealism in general.) 

Collage first appeared in the brand new reproduction technology of the late 1800's
called photography (another form of freezing time into material form which makes it
capable of post-creation manipulation),  and quickly spread to painting. Lawsuits against
early photography were unknown. There were also no lawsuits against the early painters
who embraced collage around the turn of the 20th Century. They began to attach actual
material found in the world around them to their canvases, sometimes including
commercially produced products like candy wrappers or fragments of advertising. Still no
offense taken. Musical collage, for the most part, remained in the realm of classical music
up until mid century. However, all through the endless, live-only centuries of music
creation, many composers had routinely included pre-existing music within new work
which might range from including familiar folk melodies to borrowing fragments from their
classical predecessors or contemporary colleagues. When recorded music came along, it
was no great leap for some composers to add that into their compositional concepts.
Music was proceeding exactly as it always had and as it wanted to then, with hardly a
hassle from those early commercial copyright laws starting to congeal over in the shadows.

In the fine art realms of creation, there was a clear understanding that copying and
appropriation was not only a tradition in art, but also seemed to be growing in relevance
as the modern perceptual world around the artists of the last century fragmented into all
sorts of reproduction possibilities that electric imagery and sound began to shower
civilization with. We’ll skip World War One and Dada’s found objects (though their effect
on creating an artistic view of the world as both absurdly surreal and entirely available to
become art via appropriation was profound), but hot on those heels came Surrealism’s
concept of detournment which consisted of cleverly changing the nature of existing material
to make it say or show things it never originally intended to say or show, often in the form
of ironic juxtaposition. The earliest form of culture jamming. But still no lawsuits, still all
relatively uncontested as long as it was fine art.

You have to get all the way up to the middle of the 20th Century, when the
“crassness” of Pop Art emerged so rudely (in response to American culture’s already
commercially saturated consciousness, particularly the unavoidable barrage of advertising
iconography filling society’s public view with its “taste”) before we see the beginning of
lawsuits based on the “infringement” of the private copyrights of such subjects.  Even then,
such artistically constricting absurdities against art’s freedom of expression were still
generally seen as just that, and while the N.Y. Times sued Robert Rauschenberg for an



120 TWO RELATIONSHIPS TO A CULTURAL PUBLIC DOMAIN [NEGATIVLAND

unauthorized silk-screen of one of their news photos, Cambell’s Soup saw Warhol’s
paintings of their cans as great free advertising, which it was!

JUMPING MUSIC 

About this same time in the late 50's, collage and the use of “found” subject matter
jumped over to pop music (having been apparent in classical music for some time already),
notably in the form of Buchanan and Goodman’s “novelty” edits consisting of fragments
of then current rock & roll hits with connecting narration which became “completed” by
clips of familiar song lyrics. This was the beginning of mass appeal collage music in the pop
realm, and they were immediately threatened legally by the owners of the music they
reused. It was also the beginning of music owners deciding to take this artistic
appropriation business as some kind of serious economic threat and increasingly
criminalizing it as commercial “theft.”

But collage and the artistic attitude behind it continued to grow and spread and
eventually infiltrated all forms of creativity during the last century. In fact, collage is now
often considered the single most influential and, indeed, the defining aesthetic of the entire
20th Century. And it shows no signs of diminishing in the next one. Turn on the news, it’s
solid collage. Watch a commercial or a music video, it’s solid collage. Go to a live baseball
game, with its mix of the game itself and improvisationallly dropped in found audio and
video clips used to wind up the audience- that is collage as well. Every computer user in
the world knows and understands the term “cut and paste.” The applications and
attractions of collage are now universally appreciated. But as the “style” eventually began
to spread far and wide beyond the realm of fine art, then the process started to get sued.

By the time collage cropped up in popular music, that kind of music was no less
technically an art form than any other, but you’d never know it by its owners and
operators. By mid 20th Century, music of the popular variety had been thoroughly
colonized by marketers of recordings as a mass commodity. Whatever artistic qualities of
popular music may have been touted in the PR of those producing it, behind the scenes it
was definitely a commodity game. Profit and loss, not artistic integrity, was determining
success or failure. Popular recorded music became all about money, where it remains
focused to this day. Thus art, which is not defined as a business, became a business in the
form of popular music. And music, which is not defined as a competition, became a
competition in the hands of record labels. 
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This anti-art trend never materialized in painting or other fine arts as it certainly has
in music (although it still occasionally happens in other arts too), because the scope of
intellectual activity in the fine arts is much smarter about art and what makes it tick. They
better understand that all art is about “theft,” and that art has always proceeded by copying
from whatever appeals to it, including other art. Add to that the fact that fine art generally
ends up as a singular, unique object (the “original” is all there is), while music ends up as
an endlessly mass produced object which can be sold over and over again over time.
Music, once something which could only be heard live and in person, became a mass
commodity, frozen and available in any time or space - a mass marketable product
regardless of how much art it might happen to contain.

Add to this the fact that pop music marketing was not run by the likes of artistically
enlightened museum or gallery directors, but by dollar hungry entertainment moguls, their
accountants, and their lawyers, all of whom, by mid century, were already actually being
leaned on or infiltrated by organized crime. So you have the industry of pop music
becoming, amid all the art within it, a crass and opportunistic nest of thieves and scoundrels
in which any artistic priorities, if understood in the first place, were quickly readjusted or
cast aside in favor of the bottom line on a regular basis. In pop music, with the aid of
modern copyright law, any kind of perceived copying became just another way to collect
money and crush possible competition, even though no other art form in human history is
more thoroughly based on copying the precedents of others than music is.

IN CREPT COLLAGE 

Into this peculiar, highly competitive, proprietary obsessed “art” of popular music,
eventually crept the well respected, classically founded motivations and techniques of
collage. Who knew? Cutting and editing analog tape of musical and non-musical material
into new recordings was occurring throughout the 1960's and 70's, but it was in the 1980's
that all hell broke loose. The music electronics industry began marketing various digital
sampling devices and computer controlled music sequencing software intended to allow
musicians to easily play back the sounds of “public domain” flutes and cellos and
saxophones. What the inventors of samplers never guessed would occur was that this new
device also easily allowed musicians  to capture and then play back bits of ANY pre-
recorded music or found sounds and add it to their own music. Collage in the form of
sampling other work to make a new one began to be routinely suppressed. Pop samplers,
initially emerging in rap or hip hop genres where they began freely plucking the grooves
they wanted from the grooves of other popular music, found themselves in court. By the
late 80's, lawsuits and threats of lawsuits proliferated as this particular capturing technology
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spread far and wide throughout music of all kinds. Collage and its use of "unauthorized”
sound became a criminal activity. Collage music became criminal music. Copyright law
became the art police.  Presently, we have a somewhat more settled situation in which
sample clearance fees, rather than lawsuits, rule the economies of collage in music, but to
this day music owners continue to make every effort to stamp out unauthorized collage in
music.

As artistically stupid as this is on the face of it, it has become possible because we
have established inflexible copyright mandates across all the arts which allow any and all
art to be “protected” as private, untouchable property, unavailable for any purpose other
than it’s original purpose, including any reuse in new art by others. For artists, copyright
means that other art is emphatically not allowed to be seen as part of their landscape, not
a part of their usable environment, not something that influences their creative minds. Art,
in particular, has been divorced from all that to become completely unavailable to any
succeeding art’s use without payment and permission. One can buy it and absorb it as a
consumer, but one can’t do anything further with it. This withdrawal of all art from any
further creative recycling goes directly against the above stated universal and historical
artists perogative to see the entire world around them as grist for their mill. If they do
collage and see other art products as part of the “public domain” they draw from,
copyright tells them they can’t.

HOW IT BEGAN AND WHAT IT BECAME

When copyright was originally instituted, it certainly began to put boundaries on
the public domain which extended everywhere at the time, but there were some very good
and valid reasons to do so.

A total free-for-all public domain inevitably results in the counterfeiting of entire existing
works of all kinds. Once rampant, THIS form of covert  income siphoning IS theft, and it
has been severely limited by being made prosecutable under copyright law, as it should be.
A creator should be able to reap whatever rewards accrue from whatever it is they do.
Counterfeiting removes this ability. Counterfeiting is an unarguable misuse of the concept
of public domain. Good law so far, and if this was the only aspect of cultural reuse in a
public domain that copyright law prohibited, we would have no complaint against it at all.
Unfortunately, it now goes against so much more that has happened to appear within its
reach since it was  conceived that the very thing it originally proclaimed to protect - the
encouragement and promotion of the useful arts and sciences - is now often its target for
hindering and prohibiting. We’ve been hearing for years that irony is dead in America, but
that will certainly not be possible until copyright law is revised.
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Something has happened in human creativity which copyright law was never
written to accommodate - the fragmentary reuse of other’s art to make new art - and the
opportunistic minds behind pop music, in particular, were able to use copyright law to act
like this proven creative form (fragmentary and transformational appropriation within new
works) was no different than counterfeiting entire works. Copyright law did not distinguish
such a difference and neither did they. Sampling source owners called these collaged uses
piracy and sued to crush the practice because:

(1) they did not and do not understand how art works 

(2) they claimed such reuses were in competition with their source works

(3) they were not getting paid for it. 

After a while, it somehow wore into their brains that modern musicians were not
going to let go of collage as a technique and that sampling was only spreading more
profusely into all varieties of new music. So the best way to handle it from a business
perspective was to ignore reasons (1) and (2) and concentrate on (3) - getting paid for it.
That’s where we stand today and here’s what’s still wrong with it.

Just because a recognized art form like music becomes manifested as a commercial
mass commodity, it is still an ART FORM which necessarily depends on free expression.
If, as in the case of music collage, this aspect of free expression is hindered or censored
by both prior tolls and required permission in order to practice the art form, then you have
paid expression if one can afford it, no expression if one can’t, and criminal expression if
one can’t afford it but does it anyway. Free expression demands free access to the
elements of its expression, even when those elements happen to be owned by someone
else. Especially when they are owned by someone else.  This is the free pass all art has
always been given to speak its mind, and commercial interests of any kind do not negate
this creative imperative. If you want this kind of art to occur at all, it goes with the territory.
We don’t expect a writer to get permission and make a payment in order to use any
particularly words or letters. We don’t require payment and permission for a painter to
represent the billboard that is sitting in the middle of their landscape view. Yet we are doing
exactly this in the case of music collage (even as we continue NOT to do it in other, less
commercially oriented collage arts!). Pre-existing private properties, even pre-existing art,
can and do form the “alphabet” that any form of collage might use. The current copyright
restrictions on using this alphabet constitutes a prior restraint that amounts to censorship
of the creative practice itself, and this is true whether or not the practice itself happens to
be housed in a new commercial product.
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Collage, recontextualizing familiar and recognizable elements from our common
experience as it does, is often a statement involved with social awareness or social
commentary. It is often expressing forms of satire, direct reference, or criticism. It is not
always polite. As such, it often represents a potent form of creative free speech requiring
just as much protection as any other form of free speech. The entire range of practice
called collage must be considered in this way in order to protect this potential in all its
forms and possibilities. It’s no good to trivialize these concerns by noting how hip hop
musicians simply use a sample of anothers music just because they like the riff. It’s truly
irrelevant! Allowing source owners control over that practice through payment and
permission requirements also prevents another collagist from using a clip of music or some
damning dialog in a critical or unflattering context which the clip’s owner doesn’t happen
to appreciate and thus refuses to allow. Fair Use may be available to parody for this
reason, but it’s NOT available at all to satire which can be equally unflattering to source
owners. And by the way, do YOU know which is which?

 PAY TO PLAY

The dangers to collage from payment and permission requirements also include the
aspect of affordability. Once collage had made its presence sufficiently felt in modern music
and was obviously not going away because of litigation, the music industry settled down
to pursue charging everyone to do it. They all set up brand new suites in their office
buildings devoted to this inter-corporate trade in music samples. Usage fees were set to
what competing music corporations could pay, although sometimes they trade samples for
samples too. Purchasing a single sample can run anywhere from hundreds to many
thousands of dollars each, depending on what the owner arbitrarily thinks the potential
sales traffic will bear. If these commercial rules of legitimacy are followed, collage becomes
confined to realms in which there is a wealthy label supporting the musician’s desires. For
the most part, a mutually lucrative trade among relatively rich and already successful music
purveyors. Any independent, grass roots efforts at collage are left out of this expensive
loop of sampling “legitimacy.” 

From personal experience as collage music makers who have no affiliation with
major labels, we in Negativland can assure you that we simply could not be making the
style of collage music we do at all if we agreed to pay for every clip and sample we use.
The cumulative price of working in the particularly densely sampled way that we do is
totally prohibitive to grass roots, independent, barely surviving artists like us. Just one of
our CDs may use a hundred or more different samples, generally recorded fragments off
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of radio, movies, TV, or other records. The haphazard nature of found sound collecting
from mass media often does not happen to include the owner’s name and address, so we
sometimes have a very practical difficulty in even knowing who actually owns the bits we
recorded, perhaps recorded years before we actually get around to using them.  If we do
know or can find out these hundreds of separate owners, we certainly don’t appreciate
their simply ignoring usage requests from the likes of us. As we have heard from many
other independents who try, no response is a usual response. If they do ever get back to
you, the whole process can take years. Thus, they have already successfully abrogated any
release schedule you may be financially counting on, which becomes crucial when you are
releasing only one record at a time as a small independent label. And then, of course, even
if we could afford to pay for all these multiple samples from all these multiple owners, and
all that could be worked out on schedule, these usages must also hang on their multiple
permissions granted. This is their chance to prevent this kind of work from appearing at all
if they don’t happen to like the content or attitude of it. This is the final and ultimate dead
end wall which copyright forces collage up against, especially in cases like ours where we
are often not about being flattering or ideologically supportive to the sources in our work.
Which brings us to Fair Use.

A DISTINCT LACK OF UNDERSTANDING

Copyright law’s allowance for Fair Use, requiring neither payment nor permission
for the partial reuse of another’s work, is already established within present copyright law
to allow for the free expression of news, comment, criticism, parody, and a few other
things. It is the only legal acknowledgment we have that copyright controls can, indeed,
equal censorship of free speech and free expression if permitted total and unrestricted reign
over all possible reuses. The problem with fair use as it stands is in its interpretation with
regard to art reuses when that art is immersed (if not sinking) in a sea of commercial
interests, as modern music is. 

Fair Use, as a legal concept, preceded the modern technologies that produced the
new and unexpected art of collage. The aging guidelines for determining Fair Use do not
yet accommodate, or even acknowledge, the modern tendency to actually create new
work out of old. This leap of understanding has yet to appear in any of our commercially
biased law making as a culture, a culture already drenched in the practice of legal and
illegal collage from top to bottom. Commerce goes on seeing the stylistic epoch of collage,
now a century old, only as an opportunistic way to acquire some unearned and unexpected
income via copyright law. As artists, we see the indistinguishing over reach of copyright’s
control over almost all creative reuse as a selective prohibition on modern art’s evolution.
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 From an artistic point of view, it is delusional to try to paint all these new forms
of fragmentary reuse and sampling as economically motivated “theft”, “piracy”, or
“bootlegging”. We reserve these terms for the unauthorized taking of whole works and
reselling them for one’s own profit. Artists who routinely appropriate, on the other hand,
are not attempting to profit from the marketability of their sources at all. They are using
elements, fragments, or pieces of someone else’s created artifact in the creation of a new
one for artistic reasons. These reused elements may remain identifiable, or they may be
transformed to varying degrees as they are incorporated into the new work, where they
may join many other fragments, all in a new context and forming a new “whole”. This
becomes a new “original,” neither reminiscent of nor competitive with any of the “originals”
it may draw from.

 DEFINING ART AND BUSINESS 

Because art is not defined as a business, yet some of it like music must compete
for economic survival in the marketplace of commercial business, we think certain legal
priorities in the idea of copyright should be revised to uphold certain modern artistic
imperatives in commercial contexts. Specifically, we propose a revision of the Fair Use
guidelines to apply to a great deal more artistic activities than they now do. This revision
should throw the benefit of the doubt to reuses within collage contexts, and place the
burden of proof for showing economically motivated infringement on the owner/litigator.
When a copyright owner wished to contend an unauthorized reuse of their property, they
would have to show essentially that the usage does not result in anything new beyond the
original work appropriated. In other words, that the usage accoplishes nothing more than
counterfeiting their property. However, if the new work is judged to significantly fragment,
transform, rearrange, or recompose the appropriated material within a new work, and
particularly does not use the entire work appropriated from, then it should be automatically
seen as a valid fair use - an original attempt at new creative work, whether or not the result
is successful or pleasing to the original source creators or  owners. This level of free reuse
in the creation of new work would cause no great or destructive economic hardship to
source owners because none of them are making much of a living by just sitting back and
collecting fees for rare or occasional reuses of their work in  collages anyway, and if they
say they are, perhaps they should be encouraged to do something new once in a while
themselves!  Such an expansion of Fair Use would let all possible music collage works
through the copyright gate but still prohibit wholesale counterfeiting. Unlikely? So is the
present commercial suppression of collage through payment and permission requirements!



127 TWO RELATIONSHIPS TO A CULTURAL PUBLIC DOMAIN [NEGATIVLAND

In the meantime, if paying for samples is impossible and/or permission is not
forthcoming, it is implied that artists should actually strive to fit within the narrowly specified
Fair Use guidelines as they already exist whenever attempting to use unauthorized
appropriated elements in new work. But when you become aware of the tiny sliver of
specific artistic activity to which Fair Use now applies, it doesn’t take an artist to see that
there is much more to be done with all the media influences which surround us. These ideas
range far, wide, and weird, hardly ever following the strictly defined “rules” of pure parody
or commentary which the tiny tunnel of Fair Use guidelines now provide for. The usual Fair
Use interpretation that only non-profit works need apply is the worst of all its myriad of
misperceptions. Again, just as the supporting reasoning for copyright law states, are we out
to support, dare we say even ENCOURAGE collage in this world or aren’t we? Would
we really prefer it to just go away? If we want collage to flourish without bias or
censorship, especially at the grass roots level, it must be able to support itself in the very
same way all its sources do - by selling ITSELF. Otherwise, it withers in poverty, not to
mention lawsuits.

All claims that collage is simply reselling its sources are patently absurd. Anyone
familiar with any actual examples of collage understands that an internal familiarity present
within it in no way duplicates or competes with the appeal of the individual sources joined
there. It is this selection and joining which creates an entirely new effect, a new whole that
is more than the sum of its parts, and an effect that is thereafter original to the collage alone.
But if there is no practical economic theft involved, if a collage and its sources are not
possibly in direct economic competition with each other, exactly what IS the fundamental
objection to fragmentary free appropriation in the creation of new work?    

Please consider the ungenerous and uncreative logic we are overlaying our
copyrighted culture with. In this age of reproduction, so typified by recorded music
everywhere and battles for the consumer consciousness of our population through the mass
saturation of our environment with logos, brands, messages, ideas, and imagery,  artists will
naturally continue to be interested in sampling material from this modern environment of
both reproduced art and psychological influence mongering. Appropriating from all these
publicly available influences we swim in as a society is desirable precisely because of how
these elements express and symbolize something potently recognizable about the culture
from which both we, as artists, and this new environment of reproduced culture, springs.
The private owners/public spreaders of such art, artifacts, icons, messages, and ideas are
seldom happy to see their properties in unauthorized contexts which may be antithetical to
the way they wish to spin them. But their knee-jerk use of copyright restrictions to prevent
any kind of this work they don’t like now amounts to the corporate censorship of this kind
of art within our culture. 
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Unlike the basic thrust of all the rest of U.S. law, copyright law actually assumes
that all “unauthorized” uses are illegal until proven innocent.  Since any contested reuse
always requires a legal defense, such a legal expense, even when Fair Use DOES apply,
remains beyond the financial grasp of most accused “infringers”. This financial intimidation,
especially on the part of large, corporate source owners, results in the vast majority of art
appropriators caving in and settling out of court, their work being consigned to oblivion,
and the  corporate cultural “owner” having it all their own way, including their legal
expenses paid under a claim of “damages.” There are no “damages” from collage!

 FAIR USE FOR COLLAGE

 A question to consider is this: should those who might be borrowed from have an
absolute  right to prevent all such free reuses of their properties, even when the reuse is
obviously part of a new and unique work?  Do we want to actually put all  forms of
unauthorized reuse under the heading of “theft,” implicating a socially valuable art form such
as collage with criminal intent - a form which may be making controversial social or cultural
points and cannot operate true to its vision when, regardless of whether or not it can afford
the price of authorization, prior permission is required?

We’d like to see copyright law acknowledge the logical and inalienable right of
artists, not publishers or manufacturers, to determine what new art will consist of. The
current corporate control over our cultural output has an ominous feel to it because it has
given culture over to fewer and fewer corporate committees of taste-molders and
marketers who are driven only by an over riding need to maintain an ever rising bottom line
for their shareholders. Is the admittedly pivotal role which society places on commerce
really so unassailably useful when it reaches to inhibit and channel the very direction of an
art form like collage, allowing it to evolve this way, but not that way?  Is the role of Federal
Law to serve the demands of private income, or to promote the public good through free
cultural expression?  Both?  

Then the crux of the collage debate we hope to raise is this - why can’t we do
both? Why can't we maintain all reasonable forms of fair and just compensation for artists
which directly result from the work they themselves do, while at the same time not
inhibiting, preventing, or criminalizing other perfectly healthy and valuable forms of
music/art such as collage which arise out of new, enabling technology and increase our total
wealth of creativity as a culture? We believe the promotion of artistic freedom should, for
the first time, find a balanced representation with the purely commercial and proprietary
obsessions which now dominate the purposes of our copyright laws. The minor and
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isolated conflicts of commercial interests this may entail just do not measure up to the
conflict with public interest which doing nothing about it maintains. 

TWO RELATIONSHIPS TO A CULTURAL PUBLIC DOMAIN

In the isolated medium of the Internet, and in the suggestion of Fair Use for collage,
we are being guided by new technologies to reacquaint our brains with cultural leanings
toward a rejuvenated public domain, right here in the 21st Century. And since we are
actually FORCED to accommodate these two persistent references to the boundaries of
public domain in our midst (collage and the Internet), we may begin to seriously consider
what value or lack thereof a larger public domain may actually entail in practice. Not having
a choice sometimes finds unnoticed values which an easy and habitual dismissal never
considered. The billions in private income reserved for private interests under copyright
controls, or the withholding and denying of all reuses of culture in lieu of payment and
permission, may not be the best ends in sight for mass enlightenment. If that be a goal, the
"value" of totally private intellectual property may not actually outweigh the cultural value
of enlarging ALL our brains in a more intellectually unconstricted environment, not to
mention the enlargement of our enthusiasm for, and participation in, our own culture which
might result from a wider concept of public domain.

Both the status of music on the Internet and the status of collage in music are
primary examples of how the ever latent urge to perceive, use, and reuse the world around
us as a PUBLIC domain, rather than a private one, has never been entirely suppressed by
our equally hallowed concepts of private property and the rights of its owners. For most
of human history, cultural creation was always intended to be a shared phenomenon, an
activity attached to spiritual sustenance and spiritual confirmation between the maker and
their community. Only recent human history has found it advisable to withhold virtually all
such creative activity until it can be paid for. That old selflessness that infuses the human
urge to make art may no longer be so practical in a world in which making art has become
more and more expensive, and so much of the potential subject matter for art's ancient
habit of free appropriation has been legally declared off-limits. But suddenly, the Internet
offers an isolated "look and feel" that rekindles the rather ancient and generous purpose
behind all cultural experience: a glimpse of no fences, possibly existing for the sake of
mutual connectedness and community relevance, possibly existing for its own sake and no
other.
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Copyright, Fair Use and Transformative Critical
Appropriation

David Lange &

 Jennifer Lange Anderson2

Introduction

In this essay we propose an extended interpretation of copyright’s fair use
doctrine.  Building on expanded readings of earlier scholarly work and case law, we
suggest that fair use must be understood to make deliberate room for transformative
appropriation of copyrighted work whenever the appropriation and transformation are
necessary steps toward the realization of significant social criticism.

The fair use doctrine has long been recognized for its singular role as a moderating
force against copyright’s equally well-recognized capacity to suppress expression.  Yet
copyright practitioners, scholars and judges have also long tolerated the quixotic nature of
fair use, as though it were somehow precious that a doctrine so vital should prove to be
accessible only through a process of divination revealed to the initiated, and then only after
long years of immersion in the art.  The celebrated four-factor test imposed as a mandatory
part of an inquiry into fair use by the Copyright Act of 1976 is thought by many to reflect
Congressional approval of this exercise in obscurantism.   But we think fair use need not
be quixotic or obscure.  Its main tenets and their application can and should be made
readily available in advance to those who encounter the works which are the subject of
copyright, and not merely to their lawyers.  In truth Congress has enacted nothing to
suggest otherwise.

The regime we advance here has antecedents in many quarters.   It is akin to the
fair use standard proposed by Judge Pierre Laval a decade ago; but unlike Judge Leval’s
proposal, ours recognizes a straightforward affirmative presumption of fair use in all cases
of transformative critical appropriation.  Our regime also resembles the doctrinal fair use
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treatment of parody in Campbell v. Acuff-Rose; but in our view parody itself,
appropriately understood, is merely an example of the wider and more predictable fair use
doctrine we now propose.   Meanwhile, public criticism has always been among the
purposes served by fair use.   But our reinterpretation of that doctrine would secure a
place in copyright for any criticism in which appropriation and transformation play a
necessary role.

In the sense in which we use the term, criticism is to be understood as serious
social  commentary - that is to say, as commentary (public or private) of the sort that the
First Amendment itself has long recognized, prized and protected; and it is the necessity
of the appropriation to the social commentary that determines whether fair use is available.
 Necessity is to be judged  from the perspective of the creator of the commentary, rather
than the proprietor of the copyright or from some more neutral or public perspective.   And
the adverse impact of the appropriation upon the antecedent work, though always a
desideratum pro forma by virtue of the Act, serves only to reinforce the seriousness of the
inquiry into necessity:  adverse impact never outweighs necessity under the reading we
propose.   Finally, it is simply irrelevant to our inquiry into fair use that the appropriative
work, if authorized by the proprietor of copyright in the antecedent work, might be
recognized as a derivative work.   Transformative critical appropriation may or may not
result in additional original (copyrightable) expression.  Transformative use does not
inevitably presuppose either originality or public expression; and in appropriate cases no
new copyrightable work need be recognized at all.   

Our proposal would substantially limit the present ability of a copyright proprietor
to employ infringement theories so as to impede social commentary arising from
transformative  appropriations of copyrighted work.  It would do so by recognizing an
affirmative  presumption of fair use in the settings we describe, in terms more readily
accessible to the creators of appropriative social criticism than is now the case.   We
believe  that these changes would represent a significant improvement in the fair use
doctrine itself.

Our proposal assumes added significance in the context of an increasingly
troublesome convergence among three wider forces in contemporary public law and
culture.  These three forces we sketch initially as predicates to the reinterpretation of
doctrine that comprises the final portion of our essay:

First, as we observe, the constitution itself is playing a more immediate role in the
interpretation of copyright than ever before.   Students of copyright recognized decades
ago that some tension between the First Amendment and copyright is inevitable.   Today,
direct conflict is at hand in such cases as Universal City Studios v. Reimerdes (the
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DeCSS litigation) and Sun Trust v. Houghton-Mifflin Company (the widely-noted
infringement action filed on behalf of the estate of Margaret Mitchell, author of “Gone With
The Wind”, against the publisher of the novel “Wind Done Gone”).   If collisions like these
cannot be avoided on satisfactory terms, copyright inevitably will prove poorer for the
encounters.   To forestall this prospect, copyright must gracefully accept a new and
unaccustomed role as active partner in a more generous system of fair use.

Meanwhile, as works like those of the artist Damian Loeb or the novelist Alice
Randall suggest, the contemporary culture of arts and commentary increasingly depends
upon direct appropriation as an instrument of critical expression.  This is itself a function
of postmodern thought and criticism, in which a Romantic understanding of authorship,
driven in its origins by  Renaissance embodiments of linear expression, has given way to
another, harder view of creativity driven instead by the new digital technologies.   In this
contemporary view, to appropriate is to challenge, to expose, and thus to transcend the
conceits and boundaries of the past, thereby gaining insight into what was unacknowledged
or opaque.   But traditional copyright doctrines are not congenial to appropriation, much
of which is held to be simple infringement.  If copyright is to come to an accord with the
expressive  critical culture and technology of the new Millennium, it must also accept the
inevitability of a greater degree of appropriation than the comfortable protectionist
doctrines fashioned in the last two centuries would allow.

Finally, copyright itself has assumed a new significance in contemporary culture,
the effects of which are everywhere evident and already the subject of considerable
comment.   In this essay we address a single insight that does not appear to have had
preemptive  attention yet:   namely, the remarkable degree to which copyright and
neighboring rights have slipped the bonds which previously constrained them so as to
intrude now on every hand into the once-private domain of individual creativity.   A&M
Records, Inc. v Napster, with its adverse implications for some 60 million music lovers
world-wide (many of them quite young and working on-line from the privacy of college
dorm rooms or bedrooms in their parents’ homes) is an obvious example, but others
abound:   in shrink-wrap licensing imposed directly upon individual consumers; in
limitations affecting private research and education; in technological measures meant to
control or preclude access to copyrighted work on-line; and in myriad other interactions
occasioned by the new technologies, whether on-line or otherwise.  In all of these settings,
and in numerous others not catalogued here, copyright has crossed a conceptual boundary
that once separated the public and private domains.   And it is this omnipresent
phenomenon of copyright intrusiveness, we think, that gives the convergence we have



133 FAIR USE &  CRITICAL APPROPRIATION [LANGE &LANGE ANDERSON

noted here its singular significance in our time, while in turn adding force to our proposal
for new doctrinal responses from within copyright itself.

I.  The First Amendment 

Let us be clear about the initial underlying premise of this essay:   in a
straightforward contest between copyright and the First Amendment, copyright must lose.
 To be sure, copyright is authorized by the Constitution.   Copyright is aimed at securing
laudable goals.   Copyright has a long history of coexistence with the First Amendment. 
And yes, that coexistence is capable of continuing well into the new Millennium - at least,
as to that, probably yes.  But do let us be clear.  When a contest cannot be avoided, it is
copyright and not the First Amendment that must give way.  All of this we think evident.
 We offer it here merely as common ground, to be followed by a brief but necessary
history of their cohabitation, again for the sake of context.

It does seem odd - a little, at first - how few cases there are on this subject, not
to mention how scarce the writing from longer ago than thirty years.   In part this is surely
a measure of how distant copyright once seemed, and in contrast how much it has come
to intrude into private lives in recent years.

Before the 1976 General Copyright Revision, it was entirely plausible to imagine
a line between copyright and and private lives.   Alan Latman, the eminent copyright
scholar and practitioner, whom Register of Copyrights Abraham Kaminstein commissioned
in 1958 to prepare a Copyright Office Study on Fair Use, faithfully recorded the long-
standing view of those who believed that “private use is completely outside the scope and
intent of restriction by copyright” - a view, the always scrupulous Latman added, that could
neither be confirmed nor dismissed by the case law.   And the Supreme Court of the
United States, in a series of cases beginning in 1968 and continuing well into the next
decade, observed repeatedly, with respect to the question of multiple performances in
radio or cable television retransmissions of copyrighted broadcasts, that there could be no
performance at all on “the listener’s or viewer’s side of the line”.

In these circumstances there may have been little reason to probe the relative
strengths of copyright and the First Amendment, much less to assess the outcome of a
direct collision between them.

Circumstances have since changed, as we all know.   The development of cheap,
personal copying some thirty-five years ago and the subsequent displacement of analog
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technologies by their digital counterparts and successors, accompanied by the expansion
of the internet as a personal communications tool - and meanwhile increasingly the fear
(understandable, if sometimes exaggerated) on the part of the copyright industries that this
unending stream of innovative new technologies would result in the undoing of estates in
copyright - all of these changing circumstances have led to a new proximity between
individual lives and copyright that has brought into equally new and sharp relief the potential
for dramatic conflict between copyright and the First Amendment.   Recent cases, like
UMG Recordings, Inc. v. MP3.Com, or Napster and Reimerdes, as well as legislation
like the Digital Millennium Copyright Act of 1998, have rung up the curtain on the first act
of this drama and made it real.

And yet the conflict has always been there, crude and inchoate, like Yeats’ Rough
Beast.

To his credit, Professor Melville Bernard Nimmer sensed its presence some three
decades ago.  In an essay which was to a considerable degree the conceptual antecedent
to our own on this preliminary point, Nimmer observed that the First Amendment ultimately
must prevail if conflict could not be avoided.   An amendment could not be considered the
mere equal of a contradictory provision in the original Constitution.  To be sure, an
enduring reconciliation might be sought according to one balance or another; but failing in
that quest one had no choice but to allow the First Amendment precedence.  Paul
Goldstein and Robert Denicola followed closely with essays of their own, each essentially
to the same effect.

Yet there the matter rested for another decade and a little more, languishing all but
unnoticed, while around us on every hand the previously discrete doctrines of intellectual
property, including but by no means limited to copyright, leapt their boundaries and, joining
forces in a common assault, thrust deep into the once unclaimed territories of both the
public and the private domain.  And then, slowly at first but with gathering momentum, the
intellectual climate began to respond.   Two counter-forces coalesced, circa 1985:   on the
one hand, a growing awareness of the public domain as a subject deserving of affirmative
recognition in itself; and on the other, at last, a renewed attention to the First Amendment,
beginning more or less where Nimmer and the others had left it years before, but with
added insights and nuances now, from authors whose professional scholarly grounding in
critical theory brought fresh vigor and determination to their work.

Though the idea of a public domain did not originate with intellectual property, still
it is fair to say that the concept has gained particular ground in that field within the last two
decades.  Responding to essays that urged a more deliberate recognition of the public
domain by courts and Congress, subsequent authors have written from considerably
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broader perspectives, gaining in the process a central place for the idea of a commons in
both the doctrinal and cultural theories of intellectual property.   We shall make no effort
here to fashion an intellectual history of the public domain, or commons, movement; it is
our purpose merely to suggest that the movement has been instrumental in the emergence
of a concomitant concern for the First Amendment.   

Two ideas central to the contemporary theory of an intellectual property commons
recur in the later writing from this movement:   first, that the distinction between private and
public spheres has been exaggerated, and perhaps misplaced, in modern liberal thought,
with undue attention to individual rights and adverse consequences for collective welfare,
the result of which is an increasing need for recognition of a public domain far more graded
and complex than earlier writers had suggested; and second, that faced by mounting
successes on the part of intellectual property rights holders in securing increased protection
at the expense of the commons altogether, those who now advocate on its behalf may
ultimately find it necessary to turn for help to the provisions of the Constitution.   It is hardly
surprising, therefore, that even as the debate about the nature of a suitable commons has
advanced, those engaged in the debate have interested themselves in the First Amendment
as well.

Here, however, they join judges and scholars whose primary interest and training
are not centered in the cultural implications of intellectual property, and whose thinking
about the First Amendment may seem to impose new threats of its own.   Indeed,
historically, First Amendment jurisprudence itself, with its rights-centered orientation
toward individual autonomy in fashioning expression, may in some circumstances lend itself
to a threat to the development of what some see as a suitable commons.

Meanwhile, there are complexities in First Amendment jurisprudence to take
account of, never mind the outcomes they may lead to.   Professor Nimmer foresaw them
in his article of thirty years ago.  Questions of balance presupposed by the First
Amendment are difficult in any context, he noted; in the context of a field of law such as
copyright, that equally presupposes a right to suppress unauthorized expression, those
questions can assume Talmudic proportions.   For Nimmer, ultimately, an appropriate
definitional balance could be drawn along a line already recognized as bedrock principle
in the law of copyright - namely, along the line that defines the distinction between
unprotected idea (the province of the First Amendment, he suggested) and protected
expression (the traditional province of copyright)

In Nimmer’s judgment at the time he wrote, the idea-expression dichotomy made
adequate provision for such tensions as there might be between the two systems - between
copyright, on the one hand, and the First Amendment on the other.   This was convenient
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for copyright, of course.  For later scholars, however, the convenience in this definitional
balance has appeared facile.   Whether or not it was justified when Nimmer wrote, a
balance defined by the idea-expression dichotomy has long since seemed to lose its utility
in the face of changes in the balances within copyright itself - in the balances, that is to say,
between the burgeoning interests of rights proprietors and the increasingly insistent interests
of those whose access to the public domain has been correspondingly curtailed.

Contemporary scholarship must deal with contemporary realities.   And these
realities are now multiple:   to the continuing concern in copyright for the rights of authors,
composers, photographers, artists and other individual creators of copyrightable work,
there must be added new concerns arising from the new technologies; and ultimately,
always, there is the internet, which may or may not presage the great revolution in the
culture of communications predicted by those most interested in it, but which in the least
case scenario is complex in ways not anticipated by anyone thirty years ago.
Contemporary scholarship, then, almost always addresses the tension between copyright
and the First Amendment in terms of multiple balances, judged in each instance according
to some discrete aggregation of problematic issues in copyright, and fashioned in each
instance so as to secure whatever provision for a commons the author favors.

Intellectual ferment of this intensity has begun to confer a sense of reality and
presence upon what had been a more abstract set of concerns.    Thirty years ago,
copyright might be challenged on First Amendment grounds; but challenges of this sort
were routinely turned aside with no more (at most) than an acknowledgement that in
another case, confronted by a more urgent need in the presence of more exigent
circumstances, courts might consider the constitutional issue.   Fifteen years ago, the First
Amendment might be addressed directly, but still turned aside in favor of a copyright
system itself seen as possessing an important capacity to contribute toward a system of
free expression.   Today, in contrast, the First Amendment is at work in cases in which
copyright presumptions once well established and widely accepted no longer command
unquestioning assent.

Two cases, drawn from among a dozen now pending, will illustrate this movement
and suggest the breadth of the transformation it is working in the field of copyright.

One is UniversalCity Studios v. Reimerdes, the so-called DeCSS case, a case
presenting the first real challenge to the anti-circumvention provisions of the Digital
Millennium Copyright Act of 1998 (DMCA), in which the First Amendment issues are
aimed squarely at the heart of the copyright industries’ structural response to the evolution
of the digital technologies.  Meanwhile, in another quadrant of the copyright spectrum,
there is Sun Trust v. Houghton-Mifflin Company, the so-called “Wind Done Gone”
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case, in which the immediate issues are doctrinal in nature merely, but in which, even so,
major structural changes in the copyright system already are implicit in an interim decision
by the Eleventh Circuit against a preliminary injunction - a decision grounded squarely
(and, for the first time, solely) in the First Amendment.

 Which of these two cases represents the more significant challenge to convention
we need not decide.  The lesson here is that copyright no longer enjoys the luxury of
ignoring the First Amendment.   Whether the constitution is raised as a weapon against the
new legislative structure under which the copyright industries hope to meet perceived
threats encoded in the digital era, or as a shield against the continuing application of
copyright’s most cherished remedies, the point is the same:  the sheltered place copyright
once enjoyed under the constitution has gone.

These thoughts, however, could quickly carry us beyond our purpose in this essay.
 Here we mean merely to advance the first of three converging reasons why copyright
doctrines designed to avoid collisions with the First Amendment must be given a generous
reading in these times.  To be sure, the game is already well afoot; safe harbors may in the
end prove unavailing.   In our judgment, nonetheless, an effort to recognize in copyright’s
existing fair use doctrine a reinterpretation calculated to make expanded room for criticism
through transformative appropriations is simply a sensible gesture toward the new
constitutional reality that is at hand.

II.  Appropriation

Meanwhile there is the question of appropriation and its new relationship to the
continuing viability of the copyright regime.   

We do not say that appropriation is new, whether in art or in other forms of critical
expression.   It is another commonplace among copyright practitioners, judges and
scholars that few works (if any) spring into existence except on the backs of works that
have gone before them.  Appropriation, imitation and the like assume a deliberate role in
the transmission of culture, and in the play of creativity itself.  This has always been true,
as it is true today.

But appropriation has assumed additional significance in our time, a significance
which has grown in response to the unprecedented appearance of the digital technologies.
The new technologies have invited appropriation even as they have enabled it; opportunity
has begotten response.   Contemporary expression reflects a degree of appropriation not
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only greater in sheer volume than ever before, but also often notably different in kind.
Quantity, content, form and function:   all are affected, in multiple ways.   

Viewed from a critical perspective, this phenomenon, among others, is an
acknowledged artifact of postmodern culture.  We see it reflected in Alice Randall’s novel
“Wind Done Gone”, a work which almost certainly would not have been published by a
reputable house like Houghton-Mifflin a mere twenty years ago, but whose appearance in
our time does not seem odd.  No less do the paintings of Damian Loeb invite attention
here.   Loeb, whose canvases often feature references to and appropriations from works
already in the popular culture (including copyrighted photographs and motion pictures), has
achieved a notable success, this at least in part as a result of the acceptability of his works
among patrons who see in them reflections of contemporary reality that precede and go
beyond more conventional paradigms of representation and originality.

Again, we do acknowledge that there have always been such works among the
arts.  Bryan DePalma’s films and Andy Warhol’s earlier pop paintings anticipate our own
moment, as do works of fiction by E. L. Doctorow, Truman Capote, Don DeLillo or
James Ellroy.   But the intensity of the cultural interaction between creativity and
appropriation now is substantially greater than, and different from, our experience with
earlier exercises in fiction, faction, film homage or evolving schools of art.   In some part
this contemporary intensity is an incidental reflection of our own increasing experience with
the media (and particularly the new media born of the digital technologies) - and of course
with the growing omnipresence of the internet.  The new technologies must be understood
as precursor and consequence alike of larger movements within contemporary culture.  

But more is at work here even than the incidental interplay between technology and
culture, or the evolving impact of one upon the other.   What has changed is the
relationship between appropriation and the law.  

For millions of individuals (the users of Xerox copying machines, for example, and
the clients of Napster) the practice of appropriation is simply an everyday occurrence, and
one that raised little or no conscious acknowledgment of copyright at the outset.  As we
have noted, however, copyright proprietors, alarmed by this new phenomenon, have
intervened with efforts to curtail it.  Given the direction in which the popular appetite for
appropriation has been moving, however, the effect of this intervention, though no doubt
unintended, has seemed at times  (particularly in the past decade) to be regressive and
counterintuitive, and indeed has often appeared to take the form of increased limitations
on the very scope and nature of what may be addressed privately as well as expressed
publicly.
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The result has been a new and perverse challenge to the traditional role played by
appropriation.  Where once appropriation was chiefly an incidental (if inevitable) aspect
of creativity, sometimes indirectly circumscribed by critical judgment, now it is also the
deliberate and aggressive response of a creativity directly frustrated by rules and conditions
imposed through a system of formal law - a system of law, moreover, increasingly
omnipresent and yet so arcane as to be inaccessible to those whose expression it
constrains.  In effect, appropriation has assumed not merely a prominent place in
postmodern expression, but a new role as guardian adjunct to creativity as well -  in the
latter instance a role suggestive of affirmative civil disobedience,  amounting to opposition
and dissent directed against copyright itself.  The difference is this:  DePalma and Warhol,
Doctorow, Capote and DeLillo, and others like them, have all imagined that they worked
within generally accepted legal (if not critical) norms; Loeb and Alice Randall do not. 
There is fresh significance in the fact that Loeb’s most recent New York exhibition (The
Mary Boone Gallery, March, 2001) was entitled “Public Domain”.  It is consistent with the
contemporary postmodern experience of appropriation to see the practice as having its
origins in a de facto commons quite unlike the de jure public domain long familiar to
students of intellectual property.   When Loeb incorporates scenes from earlier works into
his own he does not come to that practice as supplicant, trespasser or sly squatter, but
rather as a matter of riparian entitlement.   This is an understanding of the public domain
that transcends the accustomed limitations of copyright and intellectual property, one that
does not acknowledge a forbidding moral obligation toward the sensibilities of prior artists,
much less an exclusive adverse legal entitlement in whatever claims may otherwise arise
from the status of their antecedent works as property.

Loeb and Randall may be seen as acting above the law.  Meanwhile, a growing
number of artists engage in creative expression which is intentionally fashioned so as to
challenge the law.   Here again examples abound, but we will content ourselves with one.

Negativland, a Bay Area music group, set new standards for work of this sort with
its CD release a few years ago, entitled “U2", in which the group initially challenged the
Irish rock band of that name and one or two other icons of the music industry as well,
moved to do so initially perhaps as a good natured, even innocent, spoof involving
appropriations, slant rhymes and goofs.   But when multiple lawsuits followed (on copyright
and trademark infringement grounds, as well as the odd count of libel, invasion of privacy
and the like), Negativland responded first with vigor, and then with mounting ferocity,
ultimately launching an assault upon reason and the law oddly reminiscent of the Marx
Brothers in “Duck Soup”.  The eventual outcome of this litigation was, in theory, seizure,
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impoundment and the eventual destruction of the offending CDs.  In fact they are still
available underground (though they cost more now), as are the documents generated in the
litigation itself, the latter neatly bundled together with commentary from interested
observers, all offered for sale by Negativland in a volume entitled “Fair Use:   The Story
of the Letter U and the Numeral 2", with commentary by Francis Gary Powers, Jr., the son
of the man who flew the U2 spy plane shot down over Russia in 1956 - but then perhaps
you see where this is headed:   toward inspired nihilism, after the fashion of Wavy Gravy,
but with somewhat greater linearity.   And there is a video as well, a documentary of sorts
that manages to republish every libel and every infringement from multiple perspectives, so
that there is no mistaking the intent here, which is anything but acquiescence in the rule of
law.

In short, appropriation flourishes.   The copyright industries concede privately that
it cannot be eliminated in individual cases, unless a massive effort at brainwashing should
persuade an entire generation of primary school children to accept the main tenets of
copyright into their personal belief systems, and then to hold them there and act upon them,
along with such other items of prescribed doctrine as flossing and transubstantiation.  No
doubt there are copyright missionaries willing to spend themselves in such an effort, but in
our view theirs is an undertaking bereft of promise.  The weight and drift of an entire
culture are set against them.

Which raises, then, this question:   if the shape of the future is to be read, as we
believe, not in Reimerdes or Napster, but rather in the work of Randall, Loeb and
Negativland, then why should we bother to raise this alarm here?   Why not merely wait
for the inevitable to come to pass?  If we are correct, copyright will either give way or
eventually founder on the shoals of resistance.

But we do not say that copyright is in every aspect an unwelcome system of law.
Suitably constrained, it may still retain some capacity to encourage the production of new
and valuable works of authorship.   Surely accommodation is preferable to destruction.
The proposal we endorse here is meant to advance the former while avoiding its
alternative.

III.  The Private Domain

Finally, in these preliminary observations, we address one of the more important
challenges to creativity in our time, namely, the unprecedented intrusion by copyright into
private lives - an intrusion driven by intent and omnipresence alike.  We may be too
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late.   As we write, Broadway’s newest, hottest, hippest opening is “Urinetown:  The
Musical”, which envisions a contemporary alliance between Congress and private industry
aimed at regulating micturation, with legislation to authorize the seizure and conversion of
all commodes into toll booths, and a theme song aimed at educating and persuading the
public as to the necessity of these actions:  “It’s A Privilege To Pee”.   Alas, the premise
of the musical is only too plausible in our time.  We recognize the potential futility in
protesting intrusions into a merely optional activity like creative thinking.   We may well find
ourselves swimming, as it were, upstream.

Still, as we observed in our earlier treatment of the First Amendment, copyright has
not always sought or shared intimate connections with us.   Alan Latman noted in 1958 that
copyright might sensibly be said to have nothing at all to do with private appropriation for
personal use.  A decade later the Supreme Court decided the first of four decisions
(involving performance) against the claims of copyright proprietors, in each instance on the
Court’s understanding that there was a “private side of the line” into which questions of
copyright simply did not reach.  That Congress and the copyright industries
subsequently intended in some sense to extend the law across that private line is now
widely credited.  Most copyright specialists suppose that the reproduction right in section
106(1) of the 1976 General Revision reaches personal copying for private use (whether
or not it did so at the time Latman wrote), finding in the concept of reproduction nothing
to distinguish between private and public action.   In fact, such assumptions are not clearly
sustained either by the text of the Act or by its legislative history.  But we need not resolve
such delicious technical issues as this to understand the larger point, which is that in the
opinion of many who participated most fully in drafting the 1976 Revision, including
virtually every representative of the copyright industries, the new law was intended to
extend the reach of copyright well beyond the boundaries that had obtained under the
1909 Act.

Meanwhile, no one doubts that copyright is omnipresent as never before. 
Individuals daily encounter the effects of the new law (both direct and indirect), in
circumstances unimaginable under the older copyright regime.   More such incursions - but
let us call them extensions for the sake of avoiding charges of polemicism - are perennially
among the legislative agendas in both houses of Congress.  If enacted, these laws would
confront and circumscribe the daily activities of virtually every sentient American citizen
beyond the age of diapers.

And yet even these extensions are not the chief issues that confront us.  What is
most troublesome, in our opinion, among all the myriad complexities of copyright in our
time, is that the very wellsprings of creativity may now be the more readily altered or
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affected by copyright, as a consequence of the changes introduced since Latman wrote:
altered or affected by presuppositions and assumptions encoded and indulged by Congress
at the instance of the industries, presuppositions and assumptions of which virtually no one
not trained to law and the arts is generally aware in any sophisticated way - and as to
which, even among those few who are informed and ill at ease, the will and the means to
resist are often weakened by habits of professional discipline or deference, not to say
distraction and fatigue.  

It is beyond our purpose here to detail the impact of copyright upon the fledgling
enterprises of creative thought and action.   But this much we have time and room to say:
whether we are born tabula rasa, or knowing some great thing, it is in either instance our
culture that shapes us as we begin to think at large, as it is our culture again that influences
us in our earliest creative play.   No doubt we must accept as a condition of our
membership in society that some limitations will be imposed upon us when we venture
abroad.  That these limits will weigh upon us privately and  be encoded in the fashion of
copyright is not a given, however; and there are reasons to resist privately so many of what
Foucault envisioned as society’s inevitable constraints against “the fearful proliferation of
meaning” as are deliberate and direct in law.

Until thirty years ago the weight of copyright fell across the shoulders of a child
only indirectly, and then in ways that still gave meaning to the notions of encouragement
that justified the law.  Today, copyright descends as a shadow, darkening the multiple
landscapes of meaning and possibility alike.

We must learn to remember that creativity can express itself in ways that are
inconsistent with, if not directly opposed to the notions reflected in copyright.  Napster will
serve as an example.  The high school student who downloads music may or may not be
engaged in an infringing activity under copyright.  But the private act of selecting,
coordinating and arranging music is unarguably creative.   By the standards of the 1976
Act itself, such downloading undoubtedly can amount to authorship - or could do so were
it licensed.   This is not the end of our inquiry, however.   Authorship is the singular concern
of copyright, but merely a facet of creativity.  No one would have supposed otherwise in
the past.  If this distinction seems obscure today, then here is evidence of the degree to
which copyright threatens to distort our understanding of the processes of creative
expression through its intrusion into our private lives.

The Constitution envisioned encouragement for the progress of science and the
useful arts.   This may always have been a mistake in the case of copyright:  encouragement
by government may well have carried too great a price even in the infancy of the Republic.
Whatever may be said as to that, one cannot escape doubt as to whether a provision
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oriented toward the creation of an intellectual economy continues to make sense in a digital
millennium.   The burden imposed upon private creativity, from which ultimately the
intellectual economy springs, may simply be too great.  Even if public practices of
appropriation eventually weaken the grip of copyright upon private lives, the costs
meanwhile cannot merely be discounted.  We cannot know whether any of the expression
we have come to count on in the past will continue to be generated in a future touched by
our peculiar struggle with copyright.  Our confidence in experience does not answer here;
the past may not be prologue.   We can advance nothing to sustain us in our judgment that
the weight of copyright, extended as it has been in our time into the most intimate aspects
of our lives, can be borne without adverse consequence by those whose creative
outpourings are yet to come.  

But copyright’s incursions into the territory of the soul can be resisted on grounds
more intimate still.  We have made of copyright a virtual religion, so much so that one
cannot escape the sense that it is the Establishment Clause that should occupy our attention
in this setting.  A decent respect for the private and uncharted recesses of the human
psyche, unaugmented by any other consideration, counsels caution, for it is in this place
that our creativity is rooted and nourished, and from this place that our gifts to others later
spring.  It is just here, then, that we sensibly resist deliberate effort by governments to
establish our systems of belief.

Copyright can continue to play a useful role in our public lives.  Nothing in what
we have said supposes otherwise. In doing so, however, copyright should make room for
transformative critical appropriation without concern for its eventual translation into public
expression.  The proposal we underwrite here is designed in part to insure that room for
such endeavors is fully protected.

IV.   Transformative Critical Appropriation

And now, at last, we address the question with which we began:   is it plausible to
imagine a reading of the fair use doctrine that would presumptively privilege transformative
critical  appropriations, and do so on terms that would make the privilege accessible not
merely to lawyers but to those artists (and others) whose works depend on the secure
availability of such a privilege?  Calls for an expanded reading of the fair use doctrine along
lines like these have appeared in response to Judge Leval’s essay on transformative use
in the Harvard Law Review, and have assumed greater urgency since the Court’s more
recent decision in Campbell v. Acuff Rose.  No court has yet so held.  Perhaps none is
likely to do so in the very near term.  (The Eleventh Circuit has an important opportunity
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in Sun Trust Bank v. Houghton-Mifflin.  It remains to be seen whether that court will
seize the day.)  But is it plausible to imagine such a reading in our time without undermining
the entire edifice of copyright?   We think it is.

The parameters of a suitable privilege are not difficult to outline.   One could
debate the details endlessly, but let us imagine a privilege generous enough to
accommodate all of the appropriative works mentioned in this essay:   the referential novels
of an Alice Randall; the visual art of Damian Loeb; sampling by Marc Hosler and
Negativland, not to mention a host of other new musicians.   Let us go beyond these works
to include video appropriations in collage form, as well as performance art.  Then, to be
sure that we have excluded no one, let us make it clear that “transformation” does not
require the sort of “new work-old work” marriage envisioned by Judge Leval, nor the
merely fragmented literal appropriations (a la Nimmer pere) proposed by Hosler on behalf
of Negativland, but extends rather (as suggested in a useful article by Lloyd Weinreb ten
years ago, and for that matter as approved by the Court in Universal Studios v. Sony still
earlier) to even those entire takings that relocate an appropriated work in transformative
settings.  Let us understand still further that criticism is to have a reading no less generous:
in this context it means everything that section 107 of the Copyright Act could plausibly be
said to mean in apposition when it refers to “comment, news reporting, teaching (including
multiple copies for classroom use), scholarship, or research”, as well as everything that
“criticism” itself means, which again is to be understood in the broadest sense of that term -
the sense of the term that includes any observation on any matter of general interest or
concern, whether the observation is explicit or implicit, direct or indirect, published or
unpublished, and whether or not aimed at the antecedent work or elsewhere.   And finally,
let us understand that though the fair use privilege we are sketching here is drawn from
section 107, still its measurements as to works deserving of publication are to be taken
against analogs to be found among the first amendment cases whose direct application we
meanwhile actually seek to avoid, including the libel and obscenity cases which have
established the parameters of thought, speech and the press in the last four decades.

Again to underscore the position we are contemplating here:   the law does not
now provide for a fair use privilege this comprehensive or this secure; but it should do so,
and in our opinion it could do so without undue injury to the incentives copyright is
justifiably intended to afford; and finally, no less to the point, it could do so without
violating the plain meaning of the Copyright Act.   Cases and learned commentaries are of
course another matter; many of these would have to be revisited, and revised or discarded.
 This would no doubt bring some embarrassment to their authors; but thus suitably
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chastened they would also no doubt be better, wiser judges and scholars in the future, and
so would have much to be grateful for in consequence of this transition, as would we all.

And are these dreams of madness merely?   Hardly.   The main outlines of the
privilege we propose are already fully in place.  

There is nothing mad about envisioning a presumption in the case of fair use.  After
Campbell v. Acuff-Rose, parody at least is presumptively privileged.  Others have
observed as much, and indeed, no alternative reading of that case is plausible.  To be sure,
Justice Souter may have attempted somewhat to undo what he had done there, observing
in the opinion he authored that “fair use is not to be simplified with bright-line rules”.  But
this is an observation susceptible to a perfectly congenial interpretation, one not at all in the
way of the presumption we are envisioning here.  We do not suggest that a fair use
defense, or for that matter fair use analysis, be treated as though it were a matter of fiat;
judges in the end will have to examine doubtful cases individually when they arise to
determine whether the privilege (or its presumption) is justified in the circumstances there
presented.  Perhaps this is all that Justice Souter had in mind.  If not, however, then alas
for him, for there is no escaping the larger implications in the Two Live Crew decision, the
result of which, taking those implications in their entirety, is to privilege parodies on a
presumptive  basis, like it or no.  Not even Justice Souter can hope to have it otherwise,
having given us the opinion he did.   Like the rest of us, he cannot knit a vest with sleeves.

But parody is a variety merely of the species we have suggested here.   And
parody is analyzed in Campbell on grounds that some will say are not to be seen in other
forms of appropriation, so that the presumption after Campbell is limited accordingly.  

In Campbell, the Court formally undertook (as courts invariably have done since
the enactment of section 107) an analysis grounded in four mandatory statutory factors,
none of them prescriptive, and the lot of them taken together uninstructive.   (We will set
them out in their entirety in a footnote one day, but we draw the line at cluttering the text.)
Their uselessness has been noted by others, not a few times, as have been the unsuccessful
attempts by courts to use them.   Yet courts consider them because they must; Judge Leval
has even gone so far as to say that the four factors are all that can be considered under
section 107, this despite language in the section itself clearly indicating that the four factors
are to be contemplated in addition to whatever other circumstances or considerations
appear relevant - language, in short, that makes Leval’s position on this point untenable.

The four factors are obviously unhelpful in analyzing parody, which always
presupposes (more rigidly so in copyright analysis, perhaps, than elsewhere) that the
parodic work is aimed at the work parodied.   The implication in this for copyright is that
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parodies, unlike other works, cannot count on being licensed:  the antecedent work must
expect to be attacked, and perhaps even to be damaged by the parody.   This means in
turn that the fourth factor in fair use - whether or not the appropriation is adverse to the
interests of the copyrighted work, and if so by how much - cannot meaningfully be
considered.   It was thus, confronted in Campbell by a deserving category of work in
which appropriation is inevitable, that the Court held in effect that if parodies are to be
given the benefit of fair use at all a presumption to that effect must follow, mandatory
factors to the contrary or not.

But this brings us full circle to the objection with which we started, which is that
conceptualizing fair use in terms of parody can carry us only so far.   And we must also
understand the implications in this objection clearly:  a privilege for parodies alone reaches
no more than a fraction of the settings (a small fraction at that) in which transformative
appropriations may take place, yet in which, to paraphrase Justice Souter in Campbell,
the law may sensibly wish to protect the second work.  How, then, are we to respond
when the singular attributes of a particular form of appropriation do not conveniently fit
within the framework of parody analysis a la Campbell?

One way is to see the analysis in Campbell as an example of the larger
econocentric analysis proposed by Wendy Gordon some twenty years ago.   Fair use, she
suggested, should be seen as copyright’s response to market failure.   As a more
disciplined alternative to the raggedy efforts by courts to make sense of section 107,
Gordon’s suggestion had much to offer.  If deliberately embraced today, this approach
could extend the reach of Campbell, as well as restate the essence of its holding so as to
give it meaning beyond the confining nature of parody itself.

Damian Loeb, for example, has been sued by the commercial photographer
Lauren Greenfield, who objects to Loeb’s appropriation of a photograph she took some
years ago and its subsequent incorporation by Loeb into a new visual work of his own. 
Greenfield has refused to settle the case to date, and appears unlikely to be willing now (if
ever she was) to license the use that Loeb has made of her work - though there is nothing
at all in what Loeb has created that can plausibly be said to have done actual damage to
Greenfield’s work, or to have limited its appeal to such market as it may have had.   In this
case, instead, it is the prior artist’s sensibilities that appear to be in issue.  Section 107
makes no affirmative provision for any recognition of such concerns, however, and since
the enactment of the Salinger amendment, may in fact contain an implication to the
contrary.   Market failure may be seen in this setting, then, if only nunc pro tunc.

Just so in the case of Houghton-Mifflin, Alice Randall and “Wind Done Gone” as
well:   there is no reasonable possibility that the Margaret Mitchell estate would have
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licensed the use Randall made of the earlier work, “Gone With The Wind”.   (The Mitchell
estate has routinely denied permission to use its work in settings involving miscegenation,
for example, a practice which figures prominently in the Randall manuscript.)  To be sure,
Randall’s work may amount to parody, in which case presumably it will be (or ought to be)
held privileged on that ground alone.   In fact, numerous affidavits by estimable literary
critics to the effect that the work is parody appear of record in the case.   Houghton-Mifflin
has also argued, meanwhile, that Randall’s work simply does not appropriate substantial
(actionable) copyrightable material from Mitchell’s work, in which case of course the much
older understanding of fair use as “a taking de mimimis” would lead to dismissal of the
action.  But if in the end there is no parody, and yet a substantial taking, then the refusal by
the Mitchell estate to license the work would presumably take center stage, so that here
too the market failure analysis suggested by Wendy Gordon might come into play.

Like parody, however, econocentric analysis is helpful, at best, in only a limited
array of cases.   In other cases, the analysis fits badly or not at all.   Sometimes the creator
of a deserving second work cannot come to the marketplace because any price is too
great to pay.   Sometimes the transaction costs are overwhelming.   Sometimes the very
existence of the market is unknown.  In each of these instances, perhaps, a clever
economist might force a fit between theory and practice.  But sometimes the very concept
of a market is itself misplaced.  Sometimes, though an antecedent work is available, and
at a price and on terms that one reasonable person or another might find unobjectionable,
still the price and terms may be the subject of resistance on principled grounds, so that in
effect the continued interposition of the copyright regime amounts to a state-sanctioned
approval of one political agenda as against another, an approval wrought through the
suppression of dissident speech and writings.  And sometimes, far more simply, a pearl is
beyond price.  Sometimes it is inappropriate, even garish, to think in terms of a market.
Sometimes, in short, the market does not fail.  Sometimes the market is irrelevant.

What is needed to measure fair use is a standard more useful than the mandatory
factors, more inclusive than parody, more embracing than the marketplace.  What is
needed, indeed, is a measure more humane and fair than these. 

In an essay ten years ago, Lloyd Weinreb (influenced in part by suggestions in
earlier work by Terry Fisher, and troubled meanwhile by things said by Judge Leval)
suggested that fair use cannot be confined by convenient econocentric analysis, not even
by analysis as well presented as Wendy Gordon’s.  Nor can it be made to fit within the
framework of the mandatory four factors, as Judge Leval had suggested.  “Fair is fair,”
Weinreb concluded, and is neither more nor less than that:
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The reference to fairness in the doctrine of fair use imparts to the copyright scheme
a bounded normative element that is desirable in itself.  It gives effect to the
community’s established practices and understandings and allows the location of
copyright within the framework of property generally.  Adjudication according to
a standard of fairness calls for the exercise of great judicial skill, or art.  But it is
not for that reason to be regretted.  It is, in any case, what the Copyright Act
prescribes.

Weinreb’s suggestion that fair use must ultimately rest in “a community’s
established practices and understandings” could do much to rescue us from the
uncertainties and intellectual impoverishment of conventional section 107 analysis, and
would carry us beyond the confines of parody and market harm analysis as well.  Certainly
his approach would add a humane element to the inquiry after fair use.  But even his very
helpful suggestion may not go far enough.   Like most students of copyright who have
considered fair use, he appears to see in its determination an attempt to locate the
parameters of copyright “within the framework of property generally.”  With very
considerable respect for the power in his essay, however, one must insist that this is not
quite “what the Copyright Act prescribes”.

(We enter now upon ground long since occupied by the work of a singular scholar,
Professor L. Ray Patterson, whose voice echoes in our ear even as we write.  We cannot
hope to do justice to his oeuvre in this preliminary sketch.   We do acknowledge that what
we are about to suggest must surely have been anticipated in his own writings, probably
more than once, and no doubt years ago.)

The point is this:   that section 107 is not primarily about copyright, or about
locating the place of copyright within a system of property, but has rather to do with the
recognition of the public domain and its preservation from the threat of encroachment by
copyright.   Section 107 and fair use are not to be understood as subordinate to the
exclusive rights of a proprietor under section 106.   To the contrary, the plain language of
the Act, construed according to perfectly conventional canons, makes it evident that, as
between proprietary rights and fair use, the latter  stands in the superior position. 
[INSERT LANGUAGE]  The full dimensions of section 106 rights can be determined only
after section 107 has been first served.  In this respect, section 107 stands in sharp
contrast to so much of property theory generally as may propose (quite wrongly, in our
judgment) that property rights are presumptively superior to rights grounded in public
entitlements. [cite Underkuffler as to this last point]]
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Against the background of this discussion one can see that courts have erred
repeatedly in construing section 107.   It is of course wrong to imagine that an analysis of
fair use should or can be confined to the four factors prescribed by section 107.  But more
than this, it is error to suppose that section 107 is confined to analysis fundamentally
econocentric in nature, however well articulated.  Fair use is not merely (or even primarily)
about the marketplace for copyrighted works; it is about what Weinreb calls “a
community’s established practices and understandings.”  The question always is, first:  what
does fair use require?  Only then is it time to consider the effect of fair use upon copyright,
as the four factors require.  And even then, consideration does not mean subordination.
It is error - always error; simple error - to imagine that fair use must be bent to the service
of copyright.   Quite the other way around, under the language and the history of section
107 alike, it is copyright that must step aside in favor of fair use.   From the perspective of
fair use, then,  copyright’s place within the framework of property at large is a distinctly
secondary, and indirect, concern.

The Court has not escaped error in its own analyses of fair use.   In at least two
settings, however, it seems to have glimpsed the insights urged here.   In Sony [complete
cite], the Court’s opinion anticipated (indeed, prompted) the suggestions later advanced
by Weinreb.   There the practice of privately taping copyrighted telecasts for later viewing
(“time shifting”, a practice well established by the time the case was finally decided) gained
the Court’s sanction on grounds that can be reconciled in retrospect with a more generous
reading of section 107 than the Court itself may have supposed it was engaged in offering
at the time.   And in Campbell as well, the Court’s opinion can be seen as grounded in the
community’s acceptance of parody as a form of work deserving of protection.

In neither of these cases, to be sure, did the Court adopt a standard of review as
broad and uncluttered as the one advocated here.   Nor do the opinions point the way
toward such a standard in language that unmistakably marks off the ground in the way that
we (and others) propose.  But the effect of the decisions - one can fairly say, their
necessary underpinning - is to recognize that fair use is not inevitably a reflection of the four
factors, or of market analysis, or even of parody, but is driven rather by what Justice
Souter called “a strong public interest in the publication of the secondary work.”   This
language is not limited to parody.  Though the way is clear for parody after Campbell, we
think it fair to join others in suggesting that the door is at least ajar for other forms of
transformative critical appropriations as well.

Let us suppose, then, that transformative critical appropriations can be justified on
the basis of a presumptive fair use privilege of the sort outlined earlier.  And let us suppose
that the privilege is justified whenever the appropriation can fairly be said to command a
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strong public interest in its appearance as a secondary work.  Let us suppose that the
question of public interest is to be inquired into as a matter of law.  Let us suppose further
that this inquiry will be pursued primarily from the perspective of the public and the creator
of the second work, with only secondary concern for objections from the copyright
proprietor.   In what circumstances, then, if ever, is the presumption in favor of publication
of the appropriative work offset by other, countervailing considerations?

Two standard objections, well rooted in the post-’78 cases, but deserving
extirpation under the revisionist analysis we propose, are these:   first, that the
appropriation amounts to an exercise of an antecedent proprietor’s exclusive rights under
section 106; and second, that the appropriation threatens harm to the value of the
proprietor’s antecedent work.   Neither objection is sufficient on its face.  Fair use
presupposes infringement; but for the privilege it would be actionable; the privilege makes
it otherwise.  Meanwhile, harm to the antecedent work (though never to be laughed at; and
though the determination of its gravity be one objective of the obligatory inquiry mandated
by section 107) is no less to be expected when fair use applies.  As in Sony (arguably) or
in Campbell (indisputably), the determination first is whether fair use is justified.  If so,
objections on behalf of the antecedent work gain no ground merely because there is (or,
but for fair use, would be) infringement, nor merely on account of harm.  This is, we
acknowledge again, heavily counterintuitive in terms of much existing case law -  but then,
we also insist, much existing case law also appears to be (not to put too fine a gloss on the
matter) embarrassingly wrong.

At least one commentator, Jeremy Kudon, the author of a thoughtful student note
published in the Boston University Law Review last year, has suggested that extending
the holding of presumption in Campbell to settings beyond parody (a result he favors, but
finds problematic on more than one ground) inevitably must involve an analysis of functional
equivalency between the antecedent work and the appropriative work.   If the latter
essentially undertakes to supply the function of the former, fair use may be withheld.
(Kudon’s analysis focuses on the derivative works right, a reflection of his assumption that
transformative use also presupposes the kind of marriage of old and new suggested by
Judge Leval.  But his principal objection would survive even if Leval’s limitation were
otherwise rejected.)   Kudon evidently  presupposes, as we do not, that section 106 rights
are paramount, as against section 107.  This is a presupposition consistent with the case
law, but it is at least partially inconsistent with the analysis we propose here.

When, then, does concern for an antecedent work compel us to withhold fair use,
or to modify the privilege in its scope or reach?
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If we presuppose the necessary critical transformation in the second work, then
rarely, if ever, should fair use be withheld merely on account of functional equivalency
between the two works.  It may be that a secondary work proposes to add nothing at all
to the critical offices already performed by an antecedent work; and in that case perhaps
it would be appropriate to inquire further into the justification for fair use.   While such a
scenario can be envisioned in theory, it is exceedingly unlikely to be encountered in
practice, absent the boldest forms of appropriation through the simplest forms of copying,
followed by publication to persons already identically addressed by the proprietor of the
antecedent work.  And even in that case, an identical critical perspective in the second
work, fairly judged to have prompted the appropriation (whether or not independently),
would justify the fair use privilege nonetheless.   Should Lauren Greenfield take up painting,
for example, the fact that she may produce works of the sort that Damian Loeb produces
does not mean that Loeb’s independent conceptions would not continue to be privileged.
 Indeed, it is entirely possible, under the analysis we propose, that Loeb and Greenfield
might each identically counter-appropriate the other’s expression, so as to produce works
indistinguishable from each other, each claiming fair use in his or her respective
appropriation.   Weird as this may seem in the imagining, it is but a corollary to Hand’s
own contemplation in dictum as to the unobjectionable replicability of Keats’ “Ode To A
Grecian Urn”:  copyright always presupposes the possibility of works identical in
expression, yet independently conceived.

From the perspective of functional equivalency, it appears under this analysis that
fair use would be withheld only when no critical function in the second work could be seen
at all.   Straightforward piracy would continue to be forbidden, of course, and might even
be regulated more closely in the absence of any lingering concern for fair use.   But piracy
could not effectively be urged in a transaction merely because the second work, if licensed,
would amount to a derivative work.   Under this analysis, to the contrary, the question of
derivative work status is of no greater consequence than would follow were the second
work a simple copy.   If critical transformation begets fair use, then the exclusive rights
must gracefully step aside pro tanto.  

This is not a modest proposal.  Of course it would extend the reach of fair use to
appropriations by Loeb, Randall, Negativland, and many others whose “secondary works
are deserving of publication”.  But it would do more than that.  To imagine the potential
reach of the analysis we are suggesting, consider the case of a film (or CD) shelved by its
producer-owner, but released in defiance by its director (or by the recording group) in
order to insure that the message  reflected in the work not be suppressed.   An act like this
would contravene settled copyright doctrine.  But settled doctrine has always been
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problematic on just the ground that it may lead to suppression of  works deserving of
publication.   Fair use, revised as we envision it here, and then extended, eventually could
address and change the outcome even in cases of this sort, at least from the perspective
of copyright itself.   (We do not have time or space in this essay to consider contract or
unfair competition issues that might then arise.)

What we have said thus far makes the question of harm, now that we finally arrive
at that question, all the more compelling.   Under conventional analysis, harm to the
antecedent work (though only the fourth factor) has been treated as though it were meant
to be a primary or controlling consideration in a determination as to fair use.  Campbell
subordinates the fourth factor, essentially on the ground that to consider it is either
impossible altogether or contrary to the presumed importance of the secondary work.  The
significance in this holding lies in its recognition that, even when given formal consideration
(as concededly it must be under the statutory scheme), harm still need not be decisive -
need not even play, in the end, an important role at all in the determination of fair use - not
when the importance of the (transformative critical) secondary work itself is paramount.
In the approach we advocate here, in short, harm remains a consideration, pro forma, but
comes into its own only after the threshhold question (whether the secondary work is
presumptively privileged by fair use) has been addressed and resolved.   Again, we repeat,
for emphasis:  harm is not a decisive factor in determining the availability of the fair use
privilege when the secondary work involves transformative critical appropriation, nor does
the Act require that it be.

But section 107 does require that harm to (or adverse impact upon) the antecedent
work be considered in any determination of fair use.   How do we comply with this
requirement in settings involving transformative critical appropriations, as to which fair use
may be presumed?

As a preliminary matter we must recognize that under conventional analysis a
determination of fair use often results in a winner-take-all outcome.   Campbell is that kind
of case.   A presumption arises.  Fair use applies.   The appropriation is privileged. 
Injunctive  relief is unavailable.  Damages need not be paid.   Profits need not be
surrendered.  In economic terms, in short, no direct accommodation to the interests of the
antecedent proprietor need be made at all.  Nor need there be any formal
acknowledgment of the appropriation, so that the sensibilitities of the antecedent proprietor
need not be reckoned in the balance either.  Such harm, if any, as may result in
consequence of the taking goes altogether unredressed.   

And occasionally this does seem wrong - if not wrong in Campbell itself or in
cases near it on the totality of their facts, at least wrong in other settings not far removed.
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To say that the threat of harm is secondary to a proper determination of fair use is not to
say that its presence in a case should mean nothing at all.  Fair use is an equitable doctrine,
Weinreb reminds us; equity should play a role in its outcome.   Fair is fair.  So let us
consider several scenarios in which harm can be confined to its lesser role initially, but can
actually play a greater (fairer) role than is presently the case when the final bill in equity is
tallied. 

(Here again we do not expect that we are first to tread this ground.  The ideas
seem obvious enough.   We can identify some earlier sources.  The likelihood is that others
have expressed them as well.   We will welcome advice or claims as to any antecedent
provenance.)

First, we are obliged to divorce ourselves from our usual thinking about damages
and profits in infringement cases:   by definition, fair use is not an infringement.  The
question, rather, is how to offset the harm (or adverse consequences) arising from an
appropriation that fair use excuses because of “bounded normative elements expressing
a community’s established practices and understandings”.   Our aim is to do equity, to be
fair.  And here the statutory mandate to consider fair use on a case-by-case basis makes
considerable sense.   

There is no question of enjoining the transformative critical appropriation, and no
question of punishment, either, for the very idea of punishment is unwarranted; and this is
so though harm from the appropriation is possible, even likely, even to be presupposed.
Suppression and damages do not sensibly figure in this scenario, then, and cannot sensibly
be required.  But there may still be reason in some cases to contemplate some provision
for sharing with the proprietor of  rights in the antecedent work an equitable portion of such
profits, if any, as may be reaped from an appropriation.   A caution here, however:  This
is not a matter of unjust enrichment, at least not in the non-doctrinal sense of the term, for
in truth there is nothing unjust in this scenario.   This is rather (once again as Weinreb
himself might suggest) a matter of simple fairness.

But sharing when?   And how much?  

In many cases no profits will be realized by the appropriator.   No concern need
arise as to sharing, obviously, though we will suggest that an acknowledgment of the
provenance of the antecedent work is another matter.

In cases like Campbell, meanwhile, perhaps no provision for sharing need be
made either.   The antecedent work in that case (the immensely popular song, “Pretty
Woman”) has fully recouped its author’s investment in its creation, many times over.  No
real disincentive to productivity can be thought likely to result from a no-load recognition
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of fair use in such a setting.  And the transaction costs involved in working out a sharing
arrangement as to the profits subsequently earned by Two Live Crew through their
scurrilous version would be considerable, the more so if litigation is to be the mechanism.
 The Court is right to contemplate sending the plaintiffs away with nothing.   We need not
lament this outcome.  In fairness, cognizable harm in a setting like this one approaches
zero.  The principle that follows is something like this:   where transformative critical
appropriation leads presumptively to fair use, the proprietor of a fully mature antecedent
work need not share in any proceeds realized from the appropriation.  The Margaret
Mitchell estate need not apply.

But younger works (understand that this is a term of art, not necessarily bounded
or defined merely by time) present another dimension.   If the antecedent work has not yet
had occasion to recoup, it may be fair to call upon the creator of a subsequent,
transformatively critical appropriative work to share in proceeds from that work.   There
need be no conventional copyright justification in this; we need not jump through doctrinal
hoops.  The thought here is simply that if the copyrighted work has not managed to return
its investment to its creator, there is nothing inequitable - but let us say, rather, that there
appears to be something equitable - in broadening fair use so as to return to the
copyrighted work some measure of the later work’s success.  And convention would be
served by such a principle, meanwhile, if only indirectly.   The incentive to produce works
would be preserved, and preserved in settings where, at present, the fair use doctrine
actually does not do so.  The principle also reflects a measure of the thinking in the work
of such scholars as Dennis Karjala and Malla Pollack, who have argued for years that the
protection accorded under copyright should be measured and bounded by suitable
provision for recoupment, and some reasonable return beyond that, though not by any
concern for windfall profits.

The preceding two paragraphs have offered a tentative response (all that time and
space allow) to the question, “When?”, but not to the question, “How much?”; and of the
two, the latter seems somewhat the more difficult.   (Here a note to economists:   Sharpen
your pencils.  You have work to do.)   We are attempting in this essay to envision a fair
use environment in which adversarial relations between antecedent copyrighted works and
unauthorized subsequent works featuring transformative critical appropriations can be set
aside in the quest for a more generous provision for expression on every hand.   The
creator of the appropriative work requires forebearance from copyright.   It is not wrong
to ask for something equivalent in return.   And the measure for sharing that seems most
fully equitable to us as we write is this:   Let the shares reflect the expectations among joint
authors.  Treat the scenario as if an author of a joint work had set about to create a
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derivative  work.   Account and share accordingly in such profits, if any, as may follow. 
Permit the parties to contract otherwise (as in the compulsory license settings created by
section 115).   And remember always that the analogs suggested here are merely that.
There is no true joint work in this setting.   The second work may or may not achieve
copyright status  in its own right.  (That will depend on whether the creator of the second
work offers additional copyrightable subject matter.   But the second work will not be a
derivative work in any case, absent a suitable license.)  And neither does  the provision for
fair use we are suggesting here amount to a straightforward compulsory license, as some
observers have suggested should be recognized.  For the expectation of sharing will arise
only in those settings in which the antecedent work has not yet recouped and the
appropriative work produces profits.

Which brings us to our final thought: would it not be equitable to require an
acknowledgment of the creative provenance of an antecedent work by the creator of a
second work?   Among the moral rights, the right to acknowledgment has always seemed
singularly just.  It costs nothing in economic terms.   It can mean much to those whose
work has been appropriated.  One writer, recalling the earliest experiences with sampling,
observed that most musicians whose work was sampled were content with an
acknowledgment.   That is no longer necessarily the case today, but the point is no less
valid for the fact that the music industry may have succeeded in altering the consciousness
of artists.   Fair use at present does not formally require an acknowledgment.   We think
such a requirement should play an ordinary role in cases of transformative critical
appropriation.  

Conclusion

Copyright has drifted into troubled waters.   The First Amendment threatens it;
critical practices grounded in appropriation confound it; the needs of private creativity
confront it with demands as yet unheeded and unmet.   Against the weight of these
converging forces, society’s “practices and understandings” require new responses.   The
fair use doctrine must be revisited and remade.

Fair use should be grounded unapologetically in straightforward principles of
communal fairness and decency, and accorded the true parity with exclusive rights that
section 107 allows.   A new and comprehensive privilege for transformative critical
appropriations, a privilege at once presumptive and accessible, would surely follow. 
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Whether fashioned in the manner here suggested or otherwise conceived, such a privilege
could do much to restore copyright to a place of honor and respect among us.



1 Various empirical studies have underscored the critical role played by patents on end-stage
pharmaceutical products.  See, e.g., Wesley Cohen et al., Protecting Their Intellectual Assets:
Appropriability Conditions and Why U.S. Manufacturing Firms Patent (or Not), NATIONAL BUREAU

OF ECONOMIC RESEARCH, Working Paper No. 7552, 2000 (discussing the importance of patents relative
to other mechanisms of appropriation across various industries and concluding that patents are
particularly important in the pharmaceutical arena); Richard C. Levin et al., Appropriating the Returns
from Industrial Research and Development, in 3 BROOKINGS PAPERS ON ECONOMICS ACTIVITY 783
(Martin N. Baily et al, eds., 1987).

2 Diamond v. Chakrabarty

 The Public and the Private in Biopharmaceutical
Research

Arti K. Rai & Rebecca S. Eisenberg

Advances in fundamental biomedical research play an important and growing role
in the development of new therapeutic and diagnostic products.  Although the development
of pharmaceutical end products has long been a proprietary enterprise,1 biomedical
research comes from a very different tradition of open science, in which longstanding
norms call for providing free access to new knowledge in the public domain.  This tradition
has eroded considerably over the past quarter century as patent claims have reached
further upstream from end products to cover fundamental discoveries that provide the
knowledge base for future product development.  

One important reason for this change has been a narrowing of the conceptual gap
between fundamental research and practical applications in biomedicine through advances
in molecular biology.  Once largely a matter of serendipity or trial-and-error, drug
discovery is now critically dependent on fundamental knowledge of genes, proteins, and
associated biochemical pathways.  The foreseeable practical payoffs of this fundamental
research make it easier to obtain patents for discoveries that, in an earlier era, would have
seemed too far removed from useful applications to be ripe for patent protection.  As these
early-stage advances in human understanding have become patentable, new firms have
emerged, raising capital to develop and market proprietary research platforms that lie
somewhere between traditional academic research and end-product drug development.

The upstream shift in patenting activity has met little resistance from the courts.  In
1980 the Supreme Court held that genetically engineered microorganisms were eligible for
patent protection, construing the language of the patent statute as permitting patents for
"anything under the sun that is made by man."2  Shortly thereafter, Congress created a
specialized court to hear appeals in patent matters, the Court of Appeals for the Federal
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3  Cite to law creating Federal Circuit
4  Compare Brenner v. Manson with In re Brana
5  Act of Dec. 12, 1980, Pub. L. No. 96-517, Section 6(a), 94 Stat. 3015, 3019-28 (1980) (codified

as amended at 35 U.S.C. Sections 200-212 (1994)).  
6  Stevenson-Wydler Technology Innovation Act of 1980, Pub. L. No. 96-480, 94 Stat. 2311-

2320 (codified as amended at 15 U.S.C. §§ 3701-3714).

Circuit.3  The Federal Circuit has further extended the Supreme Court's expansive
approach to patent eligibility, particularly for information technology, an area that is
becoming increasingly important to biopharmaceutical product development.  At the same
time, the Federal Circuit has set a low threshold for meeting the utility standard for patent
protection, a standard that might otherwise have prevented the patenting of upstream
biomedical research that has not yet yielded practical applications.4   The Federal Circuit’s
generally supportive attitude towards patents has broadly encouraged imaginative claiming
strategies and unprecedented levels of patenting activity. 

Another factor of arguably greater significance in promoting intellectual property
claims in the early stages of biomedical research has been the explicit policy of the U.S.
government to promote patenting of government-sponsored research results by
universities, government agencies, and other recipients of federal research funds.  This
policy, which was codified beginning in 1980 with passage of the Bayh-Dole Act5 and the
Stevenson-Wydler Act,6 has turned universities into major players in the biopharmaceutical
patenting arena.  The goal of these legislative initiatives was to promote widespread
utilization of federally-sponsored invention.  The legislation’s sponsors believed that patent
rights on such invention were necessary to motivate private firms to pick up where
government funding leaves off and develop new discoveries into commercial products.  But
the legislation draws no distinction between downstream invention that directly leads to a
commercial  product and fundamental research discoveries that broadly enable further
scientific investigation. Universities have taken the opportunity to file patent applications
on basic research discoveries, such as new DNA sequences, protein structures, and
disease pathways, that are primarily valuable as inputs into further research, accelerating
the encroachment of the patent system into what was formerly the domain of open science.
Even when they do not seek patents, universities often seek to preserve their expectations
for profitable payoffs by imposing restrictions on the dissemination of research materials
and reagents that might generate commercial value in subsequent research.

This frenzy of upstream patenting has coincided with unprecedented levels of both
public and private investment in biopharmaceutical R&D and impressive scientific and
technological accomplishments.  In the long run, however, we fear that it may paradoxically
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hinder, rather than accelerate, the biomedical research enterprise.  We have three principal
concerns.  

First, and most obviously, patents on upstream discoveries hinder subsequent
research by permitting owners to charge a premium for the use of discoveries that might
otherwise be freely (or at least more cheaply) available in the public domain.  This
inevitably excludes some users who would be willing to pay marginal cost, but not the
higher prices that patents permit, a concern that is troubleing for biomedical research given
the historical and continuing importance to scientific progress of advances made by
researchers in nonprofit institutions.  The standard retort to this argument - that without
patents to permit pricing in excess of marginal costs, no one would be motivated to incur
R&D expenses that were vulnerable to appropriation by free riders - is an empirical claim
that is more plausible for discoveries that depend on private investment than for discoveries
made with public funds.  The more qualified argument for patents on government-
sponsored research results - that without patents, these discoveries would languish in
government and university archives, neglected by private firms - makes little sense for
discoveries that can be broadly disseminated right away without further private investment,
thereby enabling research that will generate additional patents on discoveries made further
downstream (i.e., closer to a marketable end product).

Second, upstream patents may hinder subsequent research when they give a single
entity monopoly control of basic research discoveries that enable subsequent investigation
across a broad scientific territory.  Because the principle constraint on the scope of patent
claims is prior knowledge in the field of the invention, this concern is particularly acute for
patents on early-stage discoveries that open up new research fields (such as the discovery
of pluripotent embryonic stem cells), as distinguished from narrower technological
applications that grow out of and build incrementally upon existing knowledge in an
established field.  The response to this argument - that patent owners will be motivated to
disseminate path-breaking discoveries to as many customers as possible - depends on
what we fear are often unrealistic assumptions about the information, foresight and goals
of people who are bargaining with current or potential scientific and commercial rivals.
Free access to prior fundamental knowledge in the public domain frees researchers from
the burden of disclosing confidential research plans to rivals who might use patents on prior
discoveries to block or monitor the research of competitors.  

Third, a proliferation of patents on interrelated discoveries in the hands of different
owners may hinder R&D if subsequent researchers and downstream product developers
have to incur significant transaction costs in getting permission from multiple upstream
patent owners before they may proceed.  This concern is quite pressing in contemporary
biomedical research, which draws upon many prior discoveries made by different people
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7  Rebecca S. Eisenberg, Bargaining Over the Transfer of Proprietary Research Tools:  Is
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and institutions in universities and private firms.7  Exchanges of DNA sequences, laboratory
animals, reagents, and data that were once subject to a normative expectation of free
access are today subject to license agreements, material transfer agreements and database
access agreements that need to be reviewed and renegotiated before research may
proceed, imposing high transaction costs long before the research has yielded a likely
revenue stream that would justify these costs.  A standard response to this concern - that
market forces will motivate the emergence of patent pools and other institutions for
bundling intellectual property rights, thereby reducing transaction costs and permitting the
parties to realize gains from exchange8 - is an empirical claim that has not yet been borne
out by the experience of the biomedical research community. The public domain
economizes on transaction costs by eliminating the need to find and bargain with patent
owners, allowing research to proceed expeditiously and without the risk of bargaining
breakdown.

One response to these problems might involve changing the patent laws.  One
might, for example, reinvigorate the "products of nature" limitation on patent eligibility so
as to exclude  discoveries of DNA sequences, proteins, and biochemical mechanisms from
patent protection, or fortify the utility standard so as to limit the patenting of research tools
and platforms, or provide an exemption from infringement liability for researchers.
Although such legal adjustments are worth considering and some of them might well be
justified, it is difficult to calibrate these changes accurately.   Patents clearly matter in the
biopharmaceutical industry, and undue restrictions on patent protection may deter valuable
private investment.  Pharmaceutical firms insist that they need drug patents in order to profit
from long, costly and risky investments in research and clinical trials.  Biotechnology firms
insist that they need patents on their research platforms in order to attract risk capital for
further development.9  Given that private investment in biomedical R&D today exceeds
public funding, the strong belief of private sector investors that patents are essential to their
profit expectations urges caution in changing the underlying legal rules that support these
investments. 

On the other hand, when research is publicly sponsored, patents are arguably less
important.  The Bayh-Dole Act presumes that patents are generally necessary to promote
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utilization of inventions arising from federally supported research or development.  The
argument behind this presumption is that, without patents, product development is
unprofitable, and patents on publicly-sponsored research are therefore necessary to attract
private investment to develop research results into commercial products.  Whatever the
merits of this presumption for patents on downstream invention, it makes little sense for
upstream research discoveries that might otherwise be broadly disseminated in the public
domain for the use of researchers in both the public and private sectors.  The farther
removed research discoveries are from end product development, the more likely it is that
subsequent research will generate additional patents (including patents on commercially
viable end products) that will be more important to the profit expectations of private
investors than patents on the prior knowledge base.  Indeed, patents on the many
discoveries that enable product development are more likely to add to its costs than to
enhance its profitability.  Given that the long course of biopharmaceutical product
development typically generates a great many patented inventions on the road to market,
the risk that motivated Congress to pass the Bayh-Dole Act - that potential new products
would never be developed if the early discoveries from which they spring remain
unpatented - seems quaintly out of touch with contemporary R&D and patenting practices.

Although we suspect that for many discoveries emerging from government-
sponsored research, the benefits of patenting are low relative to the costs it imposes on
further R&D, we recognize that there are important exceptions.  Some discoveries -
including some important research tools and enabling technologies generated in the course
of publicly-sponsored research - undoubtedly require substantial commercial investment
in order to translate a university prototype into something that may be reliably mass-
produced for widespread distribution.  For example, technologies and machines for DNA
sequencing and analysis, initially developed in academic laboratories, have often required
substantial additional investment by private firms to turn them into reliable, commercial
available laboratory equipment.  Patents and exclusive license rights may be crucial to
motivate this sort of investment. 

The policy challenge is to devise a system that does the best job of distinguishing
the cases in which patenting makes sense from the cases in which it does not.  The
complexity of biomedical research makes this a formidable task, and the public interest in
getting these determinations right demands assigning this task to an appropriate decision-
maker.  Ideally, decisions about what to patent and what to place in the public domain
should be made by institutions that are in a position to appreciate the tensions between
widespread access and preservation of commercial incentives without being unduly swayed
by financial interests that are not aligned with the overall public interest.  
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10 In keeping with its original title -- the University and Small Business Patent Procedures Act
-- the Bayh-Dole Act also gives small businesses the right to seek patents on the results of their
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innovation” complied by small businesses, S. Rep. No. 96-480, at 1 (1979), but initially rejected
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to retain patent ownership to large businesses in a Memorandum, and Congress quietly endorsed this
extension the next year in an inconspicuous housekeeping provision to a 1984 change in the law.
Trademark Clarification Act of 1984, § 501(13), 35 U.S.C. § 210(c).

Under the Bayh-Dole Act, determinations of what to patent are assigned in the first
instance to the institution receiving federal research funds - typically a university in the case
of NIH-sponsored biomedical research.10  Universities, in turn, have turned this task over
to technology transfer professionals whose job performance is typically measured by the
revenue they bring in to the university.  If the university declines to pursue patent rights, the
sponsoring agency may claim them, and if neither institution wants to patent the invention,
the investigator may do so.  In other words, if anyone involved in the research - the
grantee, the sponsor, or the investigator - thinks the invention is worth patenting, they may
prevail over anyone who believes the invention should be left in the public domain.  The
research sponsor may vary these rules only in "exceptional circumstances," and only by
complying with burdensome procedural safeguards.  

In 1980, these restrictions on the ability of research sponsors to depart from the
pro-patent presumption of the Bayh-Dole Act doubtless seemed sensible enough.  At that
time, university patenting was the exception rather than the rule, the biotechnology industry
was in its infancy, and government research sponsors, particularly the NIH, had a
reputation for being hostile to patents to a degree that impeded development of new
products and collaborations between academic and commercial investigators.  The
prevailing belief was that U.S. industry was missing opportunities to build upon a national
advantage in university-based research because universities had no incentive to patent their
discoveries and had to overcome strong bureaucratic resistance on the part of government
sponsors in order to retain patent rights.  The story Congress heard was that universities
cared only about scientific recognition and were indifferent to patents, that private industry
needed exclusive rights under university-owned patents to make product development
profitable, and that government funding agencies had to be restrained from indulging their
anti-patent reflexes so that universities and private industry could join forces to develop
new technologies for the benefit of the U.S. economy.  

Two decades later, much has changed.  NIH and universities have become active
patent claimants and constant collaborators with private industry across the spectrum of
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biomedical research.11  Universities are no longer indifferent to patents, but eager to patent
their discoveries in the hope of sharing in the bounty of future blockbuster products.  Public
research sponsors, such as NIH, have taken to heart their mandate to promote commercial
product development as well as continuing scientific progress.  Product-developing firms
are as likely to lament patents on publicly-sponsored discoveries as rent-diverting siphons
as they are to welcome them as rent-preserving protection from competition in potential
product markets.  Indeed, in the context of the Human Genome Project, the patent-
sensitive  pharmaceutical industry has repeatedly joined with the NIH in calling for the
dedication of new knowledge to the public domain.  

In this new environment, Congress’ decision to divest funding agencies of any
significant discretion in imposing restrictions on patenting makes little sense.   Indeed,
because of the breadth of their missions and because of their dual roles as both patent
owners (who stand to benefit from obtaining and licensing patents) and research sponsors
(who ultimately pay the costs that patents impose upon future research), public research
sponsors are well-positioned to take into account the impact of upstream patents not only
on future product development but also on future scientific research.  In contrast, while
particular universities should have some incentive to resist patenting – after all, their
researchers will have to have to incur the fees and transaction costs associated with
licensing research patented by other universities – the immediate gain to be realized from
patenting may outweigh the more distant possibility of gain from a university-wide regime
of collective self-restraint.  Universities face a very significant collective action problem,
and traditional norms of open exchange may no longer be sufficiently robust to address this
problem.  The obstacle to relying solely on universities is particularly large because the
primary remaining adherents to open science norms, individual research scientists, do not
necessarily make the ultimate decisions about university patenting.  By the same token,
decisions by funding agencies to forbid patenting in certain circumstances might play a
valuable role in buttressing those in the academy who do support open exchange of
upstream research.    

I. The Bayh-Dole Act and the Increasingly Proprietary Character of University-
Based Biomedical Research

Prior to passage of the Bayh-Dole Act of 1980, although some public research
sponsors allowed universities to patent publicly-funded research discoveries, grantees

http://www.nih.gov/news/070101wyden.htm
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12See Rebecca S. Eisenberg, Public Research and Private Development: Patents and
Technology Transfer in Government-Sponsored Research, 82 VA.L.REV. 1663, 1683 (1996). For
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15 Mowery at 104.
16 In 1979, a total of 48,854 utility patents were granted.  By 1997, that number had increased

to 111,983.  See U.S. PATENT STATISTICS, CALENDAR YEARS, 1963-2000.
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rarely went to the trouble.12  Universities began to show greater interest in patents in the
late 1970s as research advances in molecular biology offered promise of near-term
commercial applications,13 but the total number of university patents remained small.  In
1979, universities received 264 patents;14 by 1997, that number had increased to 2,436.15

This almost 10-fold increase in university patenting was significantly greater than the two-
fold increase in overall patenting during the same time period,16 and substantially exceeded
growth in university research spending.17 

Publicly-funded biomedical research discoveries account for a major share of these
university patents, particularly in terms of licensing revenues.18  (Despite the increasingly
intimate involvement of industry with universities, industry actually funds only a small
percentage of university-based research in the life sciences.19)  Most university-owned
patents do not cover commercial end products, but rather fundamental research
discoveries and research tools.   A prominent recent example of a patented basic research
discovery made at a university with federal funding is primate embryonic stem cell lines.
Although a government moratorium of research on human embryos prevented NIH from
sponsoring research to derive specifically human embryonic stem cell lines, NIH paved the
way for this research by sponsoring research to derive embryonic stem cells from rhesus
monkeys and macaques at the University of Wisconsin.  This NIH-sponsored research
yielded a broad patent for the Wisconsin Alumni Research Foundation (“WARF”), the
technology transfer arm of the University of Wisconsin, covering all primate stem cell lines
(which include, of course, human embryonic stem cell lines), and provided disclosure
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20 James A. Thomson, Primate Embryonic Stem Cells, Patent No. 5,843,780, issued December
1, 1998.  At the time of its original patent application, University of Wisconsin researcher James
Thomson had worked with stem cells in rhesus monkeys and macaques only.  Nonetheless, the patent
broadly claims all primate embryonic stem cells.  Several years later, when Thomson specifically
isolated human embryonic stem cells, the University of Wisconsin filed a subsidiary, or divisional,
application specifically claiming the human stem cells.  This divisional application was granted on
March 13, 2001.  James A. Thomson, Primate Embryonic Stem cells, Patent No. 6,200,806.  Because of
the moratorium on federal funding on research on human embryonic stem cells, Thomson’s research
on human stem cells was funded not by the federal government but by Geron, a biotechnology
concern.  Geron agreed to provide funding in exchange for exclusive rights to six types of
differentiated cells that could be derived from human stem cells.  

21 35 U.S.C. Section 202 (a) (i), (ii). 
22 The Commerce Department, to which Congress gave rulemaking authority under the Bayh-

Dole Act, 35 U.S.C. Section 206 (giving the Secretary of Commerce authority to issue regulations
applicable to all federal agencies and to establish standard funding agreement provisions),  has
promulgated regulations which specify that administrative appeals must “afford the contractor the
opportunity to appear with counsel, submit documentary evidence, present witnesses, and confront
such persons as the agency may rely upon.”  37 C.F.R. Section 401.4(b)(3).

23 35 U.S.C. Section 203(2).
24 35 U.S.C. § 202(b)(1).
25 Id.

support for subsequently filed claims drawn specifically to human embryonic stem cell
lines.20

 Although NIH has a strong interest in ensuring widespread dissemination of such
basic research tools to its grantees for use across the broad spectrum of biomedical
research, the Bayh-Dole Act constrains its role in overseeing the deployment of intellectual
property rights in the results of sponsored research.  Funding agencies such as NIH are
permitted to restrict patenting under the terms of funding agreements only if the contractor
is not U.S.-based or in “exceptional circumstances” when the agency determines that
withholding title to the invention from the contractor will better promote the goals of the
Act.21  The statute provides an elaborate administrative procedure for challenging such
determinations,22 including appeals to the United States Claims Court.23  The agency must
notify the Commerce Department, which has primary responsibility for administering the
Bayh-Dole Act, each time it makes a determination of exceptional circumstances, and
provide an analysis justifying the determination.24  If the Secretary of Commerce
determines that “any individual determination or pattern of determinations is contrary to the
policies and objectives of [the Bayh-Dole Act],” the Secretary must advise the head of the
agency and the Administrator of the Office of Federal Procurement Policy and recommend
corrective actions.25  
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In addition to these cumbersome provisions for overriding grantee patent rights in
the terms of funding agreements, the Bayh-Dole Act also permits agencies to exercise
statutory “march-in rights” to compel licensing of a university patent if the agency
determines that the university (or its exclusive licensee) is not taking steps to achieve
“practical application of the subject invention”26 or if necessary to alleviate public health
or safety needs or requirements for public use specified by Federal regulations.27  In
contrast to the approach taken for ex ante restriction of patent rights in the terms of a grant,
exercise of march-in rights is not further constrained by an overarching directive that it be
“exceptional.”  Nonetheless, the Bayh-Dole Act defers agency action from taking effect
pending elaborate administrative proceedings and exhaustion of court appeals,28 and the
administrative obstacles are sufficiently cumbersome that the NIH has never exercised
these rights.29 

The expansion of the proprietary sphere in academic science is not limited to
patenting of university-based discoveries.  As universities have become more aggressive
about claiming intellectual property rights, and as the conceptual gap between academic
and industrial biomedical research has narrowed, commercial firms that might once have
viewed academic researchers as benign, nonprofit benefactors of pre-market science have
today come to view them instead as potential commercial  rivals.  An important
consequence of this shift has been an increase in restrictions on the transfer of research
tools, even those that are not patented.  When universities supply research tools to private
firms, they seek cash payments or reach-through royalties on sales of future products in
return.  When private firms supply academic researchers with research tools, they typically
require the scientist and the university to sign a material transfer agreement (“MTA”) that
may include grant-back provisions calling for an option to license patent rights to
subsequent discoveries made through use of the tools.30  MTAs  from both private firms
and universities also typically prohibit researchers from sharing these tools with other
institutions and call for pre-publication review of research results.31  Even MTAs between
academic institutions sometimes contain significant restrictions.  Institutional representatives
balk at approving these agreements, often leading to protracted negotiations and delays.
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community.  See discussion supra  at .

NIH, as the principal sponsor of academic biomedical research, has viewed these
developments with concern, but has had limited authority to respond.  The Bayh-Dole Act
constrains its ability to guide the behavior of its grantees, and it has even less influence over
how private firms manage the intellectual property that they have created without
government funds. 

  

II.  Patents in Biopharmaceutical Research: Finding the Right Balance

Patents are plainly important to private investors in biopharmaceutical research.
In some industries, patents serve primarily as “bargaining chips” to negotiate around
patents held by other firms,32 but in the biopharmaceutical industry, firms hope to use
patents to enhance their profits.  But the patents that primarily serve this function are
patents that permit them to charge higher prices (and earn higher profits) on the products
they sell, not patents that permit other institutions to charge firms higher prices for the
research tools that they buy.33 

On the other hand, when public funds support the development of basic research
platforms and tools that can be used in many future investigations, patenting may not be the
optimal strategy.  The case for patenting is particularly weak for technology that may be
widely disseminated through publication alone, without the need for exclusive rights as a
lure to further commercial investment in order to achieve efficient production and
distribution.  A classic historical example of such a federally-funded research platform
technology - paradoxically often cited in support of university patenting - was the Cohen-
Boyer method for combining DNA from different organisms.  Many analysts attribute the
rapid progress of recombinant DNA technology to the fact that this technology was made
widely available rather than licensed exclusively to a single firm.  Although the research was
in fact patented, the patents (which covered technology that had previously been disclosed
at a scientific meeting, and were thus potentially vulnerable to a validity challenge) were
licensed nonexclusively at a reasonable rate that encouraged firms to take licenses rather
than challenging the patents.  These licenses generated considerable revenue for the
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universities that owned the patents, but it is hard to see how the patents themselves did
anything to enhance profitability or otherwise motivate subsequent research and product
development.  (Indeed, the patent royalties imposed a modest tax on product
development.)  When a publicly-funded technology is licensed widely and nonexclusively,
the central (if not only) function of the patent is to generate revenue for the patent owner.
Because generating revenue for universities was not the goal of the Bayh-Dole Act,34 it is
worth considering whether research that is effectively disseminated through nonexclusive
licensing should be patented at all. 

Of potentially greater concern, when a university patents a fundamental research
platform pursuant to the Bayh-Dole Act, there is no guarantee that the university will
license the platform nonexclusively.  To the contrary, Congress was careful in the terms of
the Bayh-Dole Act and subsequent legislation to give universities discretion to grant
exclusive licenses, consistent with its goal of using patents to motivate licensees to invest
in further technology development by protecting them from competition.  Exclusive
licensing is often more financially attractive to universities than nonexclusive licensing, not
only because exclusive licenses command higher royalties, but also because firms are more
willing to reimburse for patent costs and to provide additional grant funding to the inventor
if they have an exclusive license.  A recent example is the previously noted patent on
primate embryonic stem cell lines held by WARF.35  Under an agreement that provided
a million dollars of research support for subsequent work by the inventor, WARF granted
an exclusive license for commercial use of six important cell types that could be derived
from these cell lines to a single private firm, Geron. (WARF now appears to regret having
made this deal and is in litigation to reform its terms.) 

Further obstacles to subsequent R&D may arise when several different firms have
patent rights in inventions that must be combined to make use of a research platform,
creating an anticommons, or patent “thicket” problem.36  A developer wishing to use such
a platform may have to engage in protracted and costly negotiation with multiple patent
holders, each motivated to act strategically.37  
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The case of single nucleotide polymorphisms, or SNPs (single base points within
the genome at which the DNA sequence of individuals differs), provides a good example
of this concern.  Collections of SNPs occurring throughout the genome are a useful
resource for scientists searching for genes involved in specific diseases.38  SNPs also
promise to be useful in developing diagnostic products to predict patient responses to
drugs or other treatments.39  In recent years, various biotechnology companies have
identified, and sought patents on, large numbers of SNPs, provoking concern on the part
of both NIH and the pharmaceutical industry about the  potential for balkanization of
intellectual property rights in this important resource.

Paradoxically, in the Bayh-Dole era the pharmaceutical industry has enjoyed more
latitude than NIH to respond to this threat effectively by placing SNPs in the public
domain.  Pharmaceutical companies have joined together with the nonprofit Wellcome
Trust, a U.K.-based, non-government partner in the public Human Genome Project that
is not bound by the Bayh-Dole Act, in a consortium to sponsor a SNP-identification effort
with explicit instructions put the information in the public domain.  Unconstrained by the
Bayh-Dole Act, the SNP Consortium has candidly avowed a goal of defeating patent
claims to SNPs.  The willingness of private firms in a patent-sensitive industry to spend
money to enhance the public domain is powerful evidence that intellectual property rights
in the research results threaten to create significant barriers to subsequent research and
product development. 40

III.      The Role of the NIH in Preserving the Public Domain

NIH shares the concerns that prompted the formation of the SNP Consortium, but
the Bayh-Dole Act limits how it can address the problem.  Before the SNP Consortium
stepped forward to save the day, NIH decided to allocate public funds for SNP
identification.  But rather than invoking the cumbersome (and time-consuming) mechanism
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41 National Institutes of Health RFA HG-98-001, Methods for Discovering and Scoring Single
Nucleotide Polymorphisms (Jan. 9, 1998) < http://www.nhgri.nih.gov:80/Grant_info/Funding/RFA/rfa-
hg-98-001.html> (visited August 1, 2001).

42 Eliot Marshall, Genome Researchers Take the Pledge: Data Sharing, 272 SCIENCE 477
(1996).  This pledge, known as the “Bermuda resolution,” echoed conclusions reached in earlier
reports from the NIH Ad Hoc Program Advisory Committee on Complex Genomes and the National
Research Council (a division of the National Academy of Sciences).

43 NHGRI Policy Regarding Intellectual Property of Human Genomic Sequence, April 9,
1996, available at www.nhgri.nih.gov/Grant_info/Funding/Statements/RFA/intellectual_ property.html.

of making an appealable declaration of "exceptional circumstances" to justify a departure
from the usual presumption of grantee discretion to pursue patents, NIH took a different
approach.  In its request for applications for SNP-related grants, NIH stressed the
importance of making information about SNPs readily available to the research community,
asked grant applicants to specify their plans for sharing data, materials and software,
specified that the adequacy of the plan for sharing and data release would be considered
by NIH staff as one of the criteria for an award, and warned that NIH reserved the right
to monitor grantee patenting activity.41  This approach to forestalling proprietary claims of
grantees was arguably inconsistent with the spirit, if not the letter, of the Bayh-Dole Act.
 On several other occasions, the NIH, acting in conjunction with academic
researchers, has taken action to keep basic research information in the public domain
without using the mechanisms of the Bayh-Dole Act.  For example, leaders of the National
Human Genome Research Institute (“NHGRI”), together with the Wellcome Trust and
academic researchers at the major human genome mapping centers, resolved in February
1996 that “all human genomic DNA sequence information, generated by centers funded
for large-scale human sequences, should be freely available and in the public domain in
order to encourage research and development and to maximize its benefit to society.”42

NHGRI followed up with an April 1996 policy statement making “rapid release of data
into public databases” a condition for grants for large-scale human genome sequencing.43

NIH could not, however, go so far as to forbid its grantees from filing patent
applications without relying on the cumbersome “exceptional circumstances” clause of the
Bayh-Dole Act.  Rather than taking this step, NIH included a stern statement in its April
1996 policy that, as a matter of doctrine and policy, raw human genomic DNA sequence
information should not be considered patentable.  The statement also warned that NHGRI
would monitor whether grantees were patenting “large blocks of primary human genomic
DNA sequence” and might invoke the “exceptional circumstances” limitation in future
grants.  In the extraordinary context of the Human Genome Project, scientists were willing

http://www.nhgri.nih.gov:80/Grant_info/Funding/RFA/rfa-hg-98-001.html
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44 Even university technology transfer offices, whose institutional culture and self-interest
promote a commitment to patenting that is probably stronger than that of the research science
community itself, did not challenge the “no-patenting” policy.  See Eliot Marshall, Genome
Researchers Take the Pledge: Data Sharing, 272 SCIENCE 477, 478 (1996) (noting that key university
patent officials endorsed policy).  Some leading officers did, however, admit to being wary of the “bad
precedent” that the April 1996 policy might set.  Id. (quoting Lita Nelsen of MIT).  

45 Department of Health and Human Services, National Institutes of Health, Principles and
Guidelines for Recipients of NIH Research Grants and Contracts on Obtaining and Disseminating
Biomedical Research Resources: Final Notice, 64 FR 72090, __ (1999).

46 Other factors include whether the invention is primarily useful as a tool for discovery rather
than as an FDA-approved product or component of such product and whether the resource is readily
useable, without the need for private sector involvement in further development.  

47 35 U.S.C. § 200.

to embrace this limited “no-patenting” norm,44 and there was no reason to invoke the
“exceptional circumstances” clause.  The hortatory efforts of NIH to constrain the zeal
of its grantees in pursuing intellectual property rights have not been limited to the Human
Genome Project.  A more general statement of “Principles and Guidelines for Sharing of
Biomedical Research Resources,” adopted by NIH in December 1999, also attempts to
guide NIH grantees in the deployment of their proprietary rights.  These principles state
that “the use of patents and exclusive licenses is not the only, nor in some cases the most
appropriate, means of implementing the [Bayh-Dole] Act.  Where the subject invention is
useful primarily as a research tool, inappropriate licensing practices are likely to thwart
rather than promote utilization, commercialization, and public availability.”45  One factor
that counsels in favor of wide dissemination of a particular invention is its status as “a
broad, enabling invention that will be useful to many scientists (or multiple companies in
developing multiple products), rather than a project or product-specific resource.”46

The goals that NIH has sought to promote through these various hortatory
statements urging widespread dissemination of genomic DNA sequence, SNPs, and
research resources are broadly consistent with the stated goal of the Bayh-Dole Act "to
promote the utilization of inventions arising from federally supported research or
development."47  Arguably, however, the NIH has acted outside the scope of its statutory
authority, leaving itself vulnerable to a potential legal challenge from a recalcitrant grantee.

Consider, for example, the NIH’s suggestion that it would find the filing of
university patents on large blocks of primary human genomic DNA sequence
“problematic.”  The only legal authority that the NIH has for restricting patenting is the
“exceptional circumstances” clause of the Bayh-Dole Act.  Because NIH specifically chose
not to rely upon the clumsy administrative procedure required by that clause, its suggestion
has no legal import  whatsoever.   The same holds true for NIH’s general policy statement
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48 35 U.S.C. § 208 ("The Secretary of Commerce is authorized to promulgate regulations
specifying the terms and conditions upon which any federally owned invention ... may be licensed on
a nonexclusive, partially exclusive, or exclusive basis.")

49 See United States v. Mead, 121 S.Ct. 2164, 2170 (2001) (noting that administrative
implementation of a particular statute qualifies for “strong” deference under the Chevron doctrine only
“when it appears that Congress delegated authority to the agency generally to make rules carrying
the force of law, and that the agency interpretation claiming deference was promulgated in the exercise
of that authority.”)

50 See generally Rai, Regulating Scientific Research, at __.

of “Principles and Guidelines for the Sharing of Biomedical Research Resources.”  Indeed,
NIH has no authority under the Bayh-Dole Act to issue broadly applicable substantive
regulations concerning the licensing of inventions under all of its grants (as distinguished
from specific determinations in the context of particular grants).  Congress specifically
conferred the broader power to promulgate such regulations on the Commerce
Department, not the funding agencies.48  Thus quite apart from any conflict with the Bayh-
Dole Act’s broad deference to grantee institutions concerning patenting and licensing, the
policy seems to have little legal weight.49

That NIH has enjoyed any success in these efforts to constrain the proprietary
strategies of grantees so far may be due to the fact that its statements have reflected norms
of free exchange that retain some force, at least among a subset of academic researchers.50

Researchers, and even their associated institutions, might therefore voluntarily acquiesce
in abiding by these norms of free exchange, or at least balk at mounting an open challenge.

But there is growing evidence that NIH may require authority beyond the bully
pulpit in order to ensure continuing compliance with these norms in the future.  Consider,
for example, the recent controversy over the broad patent held by WARF on primate
embryonic stem cells.  Although embryonic stem cells are just the type of broadly
applicable enabling technology that should be licensed nonexclusively in the interest of
promoting future research and product development, WARF chose to license exclusively
some of the most important commercial rights under the patent.  To be sure, the WARF
case is somewhat unusual in that the exclusive licensee, Geron, provided crucial funding
at a point when the federal government refused, on purported ethical grounds, to fund the
research necessary to move from chimpanzee and monkey cell lines to human cell lines.
But even if the federal government had provided all of the funding, WARF might still have
decided to license the invention exclusively, at least with respect to certain fields of use,
rather than to follow the Cohen-Boyer model of nonexclusive licensing.  Although NIH
might in theory exercise its march-in rights to make the invention more broadly available,
these rights would be held in abeyance until all court appeals are exhausted, meanwhile
delaying use of the invention in research. Given this legal backdrop, it is unsurprising that
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51 Cite to agreement
52 Thus, even though courts would presumably have to show Chevron deference to an

agency finding of “exceptional circumstances,” such deference would be in tension with the idea that
the agency is (by definition) not supposed to find exceptional circumstances in too many cases.

recent negotiations between WARF and NIH over use of embryonic stem cell lines in
research left WARF maintaining tight control over commercial applications of the
technology.51   

As patenting by universities gains momentum, the normative baseline in the
academic community concerning free exchanges appears to have shifted.  If 25 years ago
universities thought long and hard before filing a patent application on such a fundamental
discovery as gene-splicing, today universities unabashedly proclaim an entitlement to
control (and profit from) commercial use of their government-sponsored inventions without
apology for resulting restrictions on subsequent R&D.  In this environment we expect to
see increasing departures from norms that previously constrained proprietary behavior. 

IV.  Enhancing the Legal Authority of NIH

We believe that the time is ripe to alter the Bayh-Dole Act to give funding agencies
more latitude in guiding patenting and licensing activities of their grantees.  More generally,
we would welcome recognition by Congress that patenting is not always or even usually
the best way to maximize the social value of inventions and discoveries made with federal
funds.  We highlight two particular candidates for statutory reform.

First, we would liberalize the standards and simplify the required procedures for
an agency to depart from the statutory presumption that the contractor may retain title to
an invention in the terms of particular grants.  The current “exceptional circumstances”
language creates a clear presumption that the agency should exercise its power to restrain
patenting very infrequently.52  This parsimonious approach unduly constrains the authority
of agencies such as NIH to use federal funding to enrich the public domain, which might
often (not merely in exceptional circumstances) better serve the goal of achieving
widespread dissemination and use.  Once the “exceptional circumstances” language is
deleted, the substantive standard set forth in the current statutory language (permitting
departure from the usual rule "when it is determined by the agency that restriction or
elimination of the right to retain title to any subject invention will better promote the policy
and objectives of this chapter") may be applied free of the dated 1980 expectation that it
will almost never be invoked.  Even if an agency determination under the amended
language still required an administrative process that was subject to judicial review, there
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53 For example, the Senate report on the statute that would become Bayh-Dole observed that
“[p]resently, there are at least 24 different patent policies in effect in the Federal agencies. They are
frequently contradictory from agency to agency (and even sometimes within the same agency) and
have proven to be formidable barriers to organizations interested in participation in Government work.”
S.REP.NO. 96-480, at 2 (1979).

would no need for the agency to use its authority sparingly, and research could proceed
while the administrative process runs its course. 

With respect to the “march in” provision, we believe that the current substantive
standard is less objectionable than the prescribed administrative procedure.  In particular,
we suggest altering the requirement that march-in authority be held in abeyance pending
exhaustion of all court appeals by the government contractor.  Indeed, the tolerance for
protracted delays inherent in the current process is at odds with the time-sensitive nature
of the interests reflected in the substantive standard, such as achieving practical application
of the invention "within a reasonable time" and "alleviat[ing] health or safety needs."  We
would not, however, suggest  giving an agency march-in authority before it faces any
judicial review.  Unlike an agency determination that research should not be patented,
which is made at the grant stage before any inventions have been made, a subsequent
exercise of march-in rights disturbs settled expectations of grantees and licensees that may
underlie investments.  If these expectations are too readily upset by the exercise of march-
in rights, industry could become wary of investing in university-based technology.

It might be argued that restoring greater authority to agencies would return us to
the unhappy position that motivated Congress to pass the Bayh-Dole Act 21 years ago in
order to eliminate the uncertainty and delays associated with agency discretion over the
patent rights available to contractors.53  Given the widespread embrace of patenting by
both universities and NIH in the intervening years, we believe this danger is quite small.
Moreover, our proposed amendment would not overturn the general presumption in favor
of allowing government contractors to patent inventions.  It would simply give agencies
more authority to decide that, in particular cases, patenting is not warranted, and streamline
procedures for making and reviewing these decisions.  More generally, it would correct
a dangerous oversimplification of how best to achieve the important policies underlying the
Bayh-Dole Act by recognizing that patenting and exclusive licensing are not necessarily the
best way to go.

Another objection to greater agency discretion might turn on whether agencies such as NIH
have the institutional competence to make informed and objective determinations regarding when
patenting is or is not in the public interest.  NIH is likely to be as well informed about the underlying
policy issues as universities, and better informed than other government actors such as Congress or
the courts.  Objectivity poses a greater concern.  A skeptic influenced by public choice theory could
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argue that because NIH, like all political actors, has an interest in increasing its own power by
attracting more funding, it will repeatedly find a pressing need for public sector programs, even in
research areas where the private sector is already operating.  NIH might invoke ostensibly public-
spirited arguments for public funding as a means of promoting widespread access to research
results, when in fact these arguments would cover self-serving efforts to expand the scope of its own
research.

But in our view these public-spirited arguments have considerable force, and we would
hesitate to disable research sponsors from advancing them out of suspicion that they may be driven
by ulterior motives.  When the willingness of private firms to do research depends on their ability
to restrict the dissemination of research results, public funding may be essential to ensure that basic
research platforms are widely available.  That arguments for public funding of research in the public
domain might in fact be driven by agency self-interest does not, in and of itself, detract from the
soundness of the arguments.  

Rather than expanding the authority of funding agencies such as NIH to curtail the
proprietary claims of their grantees, one might address the problems presented by the patenting of
upstream research discoveries through substantive changes in the patent statute.  The chief benefit
of this approach - that it would affect patenting not only by publicly funded entities but also by
privately funded ones - is also its chief drawback.  In the patent-sensitive biopharmaceutical
industry, changes in patent law threaten to upset a legal regime that has promoted substantial and
valuable investments in R&D.  Such changes might be justified if on balance they have the effect of
promoting R&D, but it is difficult to fine-tune the patent statute to achieve just the right balance.  If
Congress were to get the balance wrong, they could undermine research investments in an industry
that depends heavily on patenting to return value to investors.  By contrast, NIH determinations to
restrict patenting by its grantees would not limit NIH's own willingness to invest in research, and
would affect the private sector only indirectly.  NIH-directed public release of information in a field
might, for example, make it harder for private firms to obtain patents in that area and thereby limit
the profitability of similar private research investments.  To place this concern in proper perspective,
it bears noting that the efforts of NIH and the pharmaceutical industry to enrich the public domain
in genomics have not prevented the emergence of a robust private genomics industry, and may well
have promoted it.

CONCLUSION

Patents on research discoveries impose costs on R&D, and these costs may well exceed
any social benefits that they offer in the form of motivating further private investment in product
development.  It makes little sense to entrust decisions about when to patent the results of
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government-sponsored research to the unbridled discretion of institutions that are not motivated to
weigh the costs against the benefits.  A more sensible approach would give research sponsors such
as NIH more authority to restrict patenting of publicly-funded research when such patenting is more
likely to retard than promote subsequent research and development.  A public research sponsor is
particularly likely to invoke such authority to promote free dissemination of discoveries made in the
course of grants to pursue the development of fundamental knowledge and research tools with the
goal of enabling wide-ranging further investigation.  As a likely sponsor of such future investigation,
the agency will be motivated to keep its costs down, and this goal will often be better served by
restricting patents.   A conspicuous recent example is “raw” DNA sequence data generated in the
course of the Human Genome Project, a fundamental resource for much future biomedical research.
Although in this particular setting NIH has had some success, despite the constraints of the Bayh-
Dole Act, in its hortatory efforts to restrict patenting of this fundamental information, hortatory efforts
that rely on self-restraint by universities may no longer be sufficient.



1  Professor of Law, Stanford Law School.  Originally given as the Frey Lecture, Duke Law
School.

The Architecture of Innovation 
Lawrence Lessig1

Every society has resources that are free and resources that are controlled. A free resource
is one that anyone equally can take; a controlled resource one can take only with the permission of
someone else. E=MC2 is a free resource. You can take it and use it without the permission of the
Einstein estate. 112 Mercer Street, Princeton, is a controlled resource. To sleep at 112 Mercer
Street requires the permission of the Institute for Advanced Study.  

A time is marked not so much by the ideas that are argued about, but by the ideas that are
taken for granted. The character of an era hangs on what one need not question; the power in a
particular moment runs with the notions that only the crazy would draw into doubt.

Sometimes that’s just fine. I’m happy the question of infanticide is off the table; how
extraordinarily tedious it would be if we had regularly to debate whether we wanted to be a
democracy.  In the language of computer programming: It is a great and valuable thing that certain
social ideals get compiled into social life; it is an advantage that everything need not at every moment
be interpreted. 

But sometimes a society gets stuck because of an idea it can’t quite question, or dislodge.
Sometimes the idea sticks the society. And when that happens, the hardest part of political
action—the hardest part of changing a part of society—is to get people to see how this taken for
granted idea might be wrong. To get people to believe that there might be something contestable
about what seemed unquestionable; or even to get them to see that the story is more complex than
the simple—its morning, same as it ever was, I’m about to be fed—account that is, for most,
undeniable.  

And so it is with us. 

We live in an era when the idea of property is just such a thought, or better, just such a non-
thought; when the importance and value of property is taken for granted; when it is impossible, or
at least for us, very hard, to get anyone to entertain a view where property is not central; when to
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question the universality and inevitability of complete propertization is to mark yourself as an
outsider. As an alien.

I don’t mean the debate crystallized by feminism generally, or the Dean in particular. I don’t
mean the question of commodification, or whether we conceive of social relations as property rights.
That is a fundamentally contested discourse, rich with possibility and profoundly important.

I mean something much more mundane. Something much more simple. I mean the question
of property in resources. The question whether resources should be controlled – or more properly,
how they should be controlled. 

 For about this question, there is apparently no debate. As Yale Professor Carol Rose puts
it, we live in a time when the view is that “the whole world is best managed when divided among
private owners.” The most creative of our public policy minds get turned to the question of how best
to divide up resources. The assumption is that well divided resources will always work best.

We have this view—this taken for granted, background view—because for the last hundred
years, we’ve debated a related question, and that debate has come to an end. For the last hundred
years, the question exciting political philosophy has been which system of control works best.
Should resources be controlled by the state, or controlled by the market. And this question, we all
rightly believe, has been answered. In all but a few case, for a wide range of reasons, we know this:
that the market is a better tool for controlling resources than the state. That between the two, there
is no real debate. The communists roll on the dustbin of history.

But this confidence obscures a distinct and more basic question. This certainty about the
market over the state leads us to ignore an issue that comes before. Not the question of which
system of control is best for any given resource; but instead the question – should a resource be
subject to control at all? Not the market vs. the state, but controlled vs. free.

If communism vs. capitalism was the struggle of the 20th century, then control vs. freedom
will be the debate of the 21st century. If our question then was how best to control, our question
now will become whether to control. What would a free resource give us that controlled resources
don’t? What is the value in avoiding systems of control?

   

Now this is a hard question to ask, here. It’s actually a hard question to ask anywhere—as
it usually elicits a sheep like stare among most in the audience. But it is hard to ask here because
here it’s been asked, and answered, many times before. 

The controlled versus free debate gets reborn within law in an essay about the public
domain, penned by Professor Lange. The paradox between the controlled and the free is crystallized
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in the first great book of the information era, by the romantically denying the romance in authorship,
Professor Boyle. And the struggle to preserve the space of the free in the core of science and the
periphery internationally has at its center the energy of Professor Reichman. 

And so here is the real struggle of one invited to Duke to speak of things learned from Duke.
The exercise quickly feels less like a lecture; more like an exam. At each moment I feel myself pulled
to look up for correction or scoring; I sit spinning at my desk wondering whether there is anything
new to say to a school that reminds us about how much of the old there is in everything new. But
then, for a moment, I’m relieved by the thought that if I say nothing new, then you all will at least feel
vindicated in your view of how little new there is in the work of any author, or at least this author.

But here’s the way I want to take your arguments, and say something new. Put most
abstractly, I want to translate your arguments into space; to place them within an architecture. And
then to demonstrate the points you’ve already made through the machines we’ve come to know.
Through the machines that have defined the potential for a kind of freedom that we, as a culture,
have not known for a very long time.

   

NYU Law Professor  Yochai Benkler is a theorist of free communication who says to think
about a system of communication as divided among three layers. These layers interconnect; each
depends upon the other; any communication depends upon all three.

At the bottom of these three, there is the physical layer—the wires that connect the phones
or the computers; the cable across which television might be broadcast; above that, the logical
layer—the system that controls who gets access to what, or what gets to run where; and above that,
the content layer—the stuff that gets said or written within any given system of communication. 

Now each of these layers in principle could be controlled or free. They would be free if they
were organized in a commons—organized so that anyone could get access or equal terms, whether
they had to pay (a fixed and neutral charge) or not. They would be controlled if they were the
property of someone else—someone who had a right to exclude, or to grant access or not based
on his or her own subjective reasons. 

   And depending on whether these layers are free, or are controlled, the communications
system that gets built differs. 

 Consider four possibilities as we vary whether each of these layers is owned or free.
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   Speakers Corner: Orators and loons gather every Sunday in Hyde Park’s Speakers’
Corner to rage about something or nothing at all. It has become a London tradition. It is a
communication system organized in a specific way. The physical layer of this communication system
(the park) is a commons; the logical layer (the language used) is also a commons. And the content
layer (what these nuts say) is their own creation. It too is unowned. All three layers in this context
are free; no one can exercise control over the kinds of communications that might happen here.

   Madison Square Garden: Madison Square Garden is another place that people give
speeches. But Madison Square Garden is owned. Only those who pay get to use the auditorium;
and the Garden is not obligated to take all comers. The physical layer is therefore controlled. But
like speakers corner, both the logical layer of the language and the content that get uttered is not
controlled in the context of the Garden. They too remain free.

   The Telephone System: Before the breakup, the telephone system was a single-unitary
system. The physical infrastructure of this system was owned by AT&T; so too was logical
infrastructure—determining how and who you could connect to—controlled by AT&T. But what
you said on an AT&T phone (within limits at least) was free: The content of the telephone
conversations was not controlled, even if the physical and logical layer underneath were. 

   Cable TV: Finally, think of cable TV. Here the physical layer is owned—the wires that run
the content into your house. The logical layer is owned—only the cable companies get to decide
what runs into your house. And the content layer is owned—the shows that get broadcast are
copyrighted shows. All three layers are within the control of the cable TV company; no
communications layer, in Benkler’s sense, remains free. 

This then is the range. A communications system, and hence, a system for innovation, could
be any of the four, or of course, more than these four. But these four set the range that will best help
us understand a very specific example. The Internet. 

It is commonplace to think about the Internet as a kind of commons. It is less commonplace
to actually have an idea what a commons is.  

By a commons I mean a resource that is free. Not necessarily zero cost, but if there is a
cost, it is a neutrally imposed, or equally imposed cost. 

Central Park is a commons: an extraordinary resource of peacefulness in the center of a city
that is anything but; an escape and refuge, that anyone can take and use without the permission of
anyone else.
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The public streets are a commons: on no one’s schedule but your own, you enter the public
streets, and go any direction you wish. You can turn off of Broadway onto Fifty-second Street at
any time, without a certificate or authorization from the government.

Fermat’s last theorem is a commons: a challenge that anyone could pick up; and complete,
as Andrew Wiles, after a lifetime of struggle, did. 

Open source, or free software, is a commons: the source code of Linux, for example, lies
available for anyone to take, to use, to improve, to advance. No permission is necessary; no
authorization may be required.

These are commons because they are within the reach of members of the relevant
community without the permission of anyone else. They are resources that are protected by a liability
rule rather than a property rule. Professor Reichman, for example, has suggested  that some
innovation be protected by a liability rule rather than a property rule. The point is not that no control
is present; but rather that the kind of control is different from the control we grant to property. 

 

The Internet is a communication system. It too has these three layers. At the bottom, the
physical layer, are wires and computers, and wires linking computers. These resources are owned.
The owners have complete control over what they do with their wires or computers, or wires linking
computers. Property governs this layer.

On top of the physical layer is a logical layer—the protocols that make the net run. These
protocols are many, all chucked into a single box called TCP/IP. Their essence is a system for
exchanging datagrams, but we miss something important about the system if we focus exclusively
on the essence.  

For at the core of this logical layer is a principle of network design. At the core of the
Internet’s design is an ideal called end-to-end. First articulated by network architects Jerome
Saltzer/David Reed/David Clark, end-to-end says build the network so that intelligence rests in the
ends, and the network itself remains simple. Simple networks, smart applications. 

The reason for this design was simple. With e2e, innovation on the internet didn’t depend
upon the network. New content or new applications could run regardless of whether the network
knew about them. New content or new applications would run because the network simply took
packets of data and moved them along. The fundamental feature of this network design was
neutrality among packets. The network was simple, or stupid in Isenberg’s sense, and the
consequence of stupidity, at least among computers, is the inability to discriminate. Innovators thus
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knew that if their ideas were wanted, the network would run it. That this network was architected
never to allow anyone to decide what would be allowed.

This means that this layer of this network—this feature of the network that distinguished it
from all that had been built before—built this network into a commons. One was free to get access
to this network, and share its resources.  The protocols were designed for sharing, not exclusive use.
Discrimination, at the heart of a property system, was not possible at the heart of this system. This
system was coded to be free. That was its nature.

Thus on top of a physical layer that was controlled rests a logical layer that is free. And then
on top of this free layer was a content later that is both free and controlled.

 The free part is all the content that effectively rests in the public domain. The facts, data,
abandoned property, undiscovered theft—this is the content that is open for the taking and that is
taken openly. But it also includes a part dedicated to be open: open source or free software,
dedicated to be free. 

This free resource does more than entertain, or build culture; this free resource teaches the
world about how this resource of the net functions, or is free. Like every web page that both
displays and carries its source, so that its source can be copied and modified for different displays.

This free content coexists with content that is controlled. Software that is sold; digital
content—music, movies, greeting cards—that is controlled. You can link to mp3.com and listen to
music that is free; you can link to amazon.com and read a book that is controlled. The network
doesn’t care much what linking occurs.  It’s neutral among the linking, and the result of this neutrality
is a mix.

This, then, is a picture of the complexity we call the Internet. At the bottom is a physical
layer that is controlled; on top of it is a logical layer that is free; and on top of both is a content layer
that mixes free and controlled.

This complexity builds a commons. And this commons has been the location of some of the
most extraordinary innovation that we have seen. Not innovation in just the .com sense; but
innovation in the ways humans interact, innovation in the ways that culture is spread, and most
importantly, innovation in the ways in which culture gets built. The innovation of the Internet—built
into its architecture—is an innovation in the ways in which culture gets made. Let the .com flame;
it won’t matter to this innovation one bit. The crucial feature of this new space is the low cost of
digital creation, and the low costs of delivering what gets created.
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Now I have dissected this commons into these layers to help us see more precisely just how
it will be enclosed. So far my message has been fairly bright; but my brand is pessimism, and so we
need a good dollop of darkness. 

And the fact is, darkness here is not hard to find. For though we have just begun to see how
this freedom functions, we are quickly coming to see how this freedom will be removed. These
layers mixing the free and the controlled are quickly becoming layers that simply mix different kinds
of control. 

We are in the midst of a process by which, through law and through technology, these
features of this initial architecture are changing. Because we believe “the whole world is best
managed when divided among private owners” we are changing the architecture of the net to enable
it to be divided and controlled; because we believe “the whole world is best managed when divided
among private owners” we are expanding and reinforcing control over content through IP law;
because we believe as our ideology says, we are remaking the Internet to fit this ideology. Without
even pausing to understand it; without taking a moment to see how it might actually work. We are
map makers, who upon finding the city doesn’t quite fit our map—an extra building here, and river
we didn’t expect there—proceed to remake the city to make sure it fits the map. 

   

Consider these remakings.

I said that the commons that fuels innovation is the commons that exists at the logical layer
of the net. This is the commons constituted by the principle of end-to-end; it is the commons that
gets built by a set of protocols that don’t discriminate. It is the  neutral platform upon which
innovation happens. And this neutrality is neutrality built into the code.

But this code is not given. The code governing a network is not fixed. The code that governs
at one time could be replaced by different code later on. And more importantly, there is nothing that
forces people who connect to the net to obey the neutrality of the net. There is no brand called “the
Internet” that carries with it a set of assumptions about openness and balance; there is instead a
basic set of protocols, that any is free to supplement with protocols added on top.

Any one is free to change it, and some important people are changing it. For example,
providers of broadband services.



184 THE ARCHITECTURE OF INNOVATION [Lessig

As the Internet moves from the telephones—from modems and 28.8 or 56k
connections—to broadband—to fast, always on connections, the physical layer across which the
Internet travels is different. The dominant technology today for serving this broadband content is
cable. 

Now as cable converts itself to make itself open to the Internet, it is modifying the
architecture of the Internet in an important way. While the essence of the commons the Internet was
neutrality, and simplicity, the essence of what the broadband cable Internet will be is the power to
discriminate in content and services. The aim of this form of Internet access will not be openness and
neutral platforms; the aim of this form of Internet access will be control over the content that gets
played.

For example: Cable companies make a great deal of money streaming video to television
sets. That is the core of their legacy monopoly power. Some think it would be useful to stream video
to computers. Cable companies are not eager to see this form of competition. So they imposed rules
on broadband users—no more than 10 minutes of streaming video could be contracted for at any
time. When they are smart, they said they were worried about congestion. But when they were
honest they said something different. Said Somers, of AT&T, “we didn’t spend 56 billion on a cable
system to have the blood sucked from our veins”

Broadband providers will insist that this control is their right—that nothing should interfere
with their right to layer onto the free logical layer a system of control. And a budding line of first
amendment doctrine (embraced and pushed by judges in the DC Circuit) strongly supports this
claim. 

These cases are Blade-Runner-esque. Remember one of the million amazing puzzles in that
extraordinary film is the slow recognition that these machines are human. Well here too, with cable
system, it is the increasing recognition that these systems to deliver electricity are in fact first
amendment speakers. Wires plus a certain logic entail the press; and then in to the mix comes the
DC Circuit eager to bestow on this press long standing first amendment power.

And hence we should expect, as the Internet moves to this broadband, that the rules
governing the providers will be different. Unlike the telephone company, these providers will be
allowed to discriminate; and discriminate, they will; and when they do, this open feature of the
Internet commons will be removed. Enclosed. Chopped up and sold off. With the consequence that
innovation here will be different.
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That’s a change at the logical layer—or more precisely, a set of controls that gets layered
on at the logical layer. But the changes are not just here. More dramatic, less justified, but more
likely are changes at the content layer. These are the changes most remarked upon here. And hence
these will be a bit easier to describe. 

The content I want to focus on here is controlled by copyright law. Ideas, or more properly
inventions, get controlled by patent law; context, or expression of ideas, is regulated by copyright.

Copyright law has changed. Changed. In the sense that oak tree is a change of the acorn,
modern copyright law is a change over the copyright law that was.

We should remember what that law was; here’s what you’ve taught us.

 When the united states was formed, the constitution gave congress the power to grant
“authors” exclusive rights for their “writings” for a “limited time” to—as the constitution expressly
states, “promote progress.”  The promote progress clause is unique in the constitution’s enumeration
of powers; every other clause leaves the purpose unspecified; only this clause says what the power
must be used for.

The first federal copyright statute was enacted in 1790. That Act regulated the “printing” and
“vending” of “map[s], chart[s] and … book[s]” for an initial term of 14 years. While in principle
anyone could violate the exclusive right to vend, in 1790, there were only 127 printing
establishments in the United States. Copyright was not automatic; registration was required; most
of the early registrations were for scientific or instructional texts. Between 1790 and 1799, 13,000
titles were published in America, but only 556 copyright registrations were filed. More than 95%
of published work therefore fell immediately into the public domain—including, of course, 100% of
foreign work. Our outrage at China notwithstanding, we should not forget that until 1891, foreign
copyrights were not protected in America. We were born, in other words, a pirate nation.

Thus the law was slight, as was the actual scope of protection slight. Copyright did not
protect derivative works; you could translate or adapt or abridge or set to song copyrighted works,
without the permission of the author. The monopoly rights that the 1790 statute granted were
essentially protections against pirate presses. The target of the regulation was the press that would
take an American author’s book, and simply reproduce it without compensation to the original
author. These pirate presses were to focus their energy on stealing from the British and French;
Americans were to be exempted from the pirate trade.
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Copyright has changed. It no longer is limited to maps, charts and books. It now touches
practically any creative work reduced to a tangible form. It protects music, and performances, and
architecture, and certain design. It protects machines written in words – we call that software—and
words written on machines – we call that the Internet. 

   And it protects these creative acts no longer for an initial term of 14 years. It protects these
creative  works for the life of author plus seventy years—which means, for example, in the case of
Irving Berlin, a term that exceeds 140 years. It protects this work not contingently; not, that is, upon
registration. It protects it, and all creative work, automatically—for a term that does not have to be
renewed, for a life that exceeds the author’s. 

   And it protects not just against pirate publishers. The scope of copyright now protects an
extraordinarily broad derivative right. The right to translate, with some works, the right to perform,
the right adapt to a play, or make a movie—all these are rights that now included within the originally
sparse “exclusive right” that the original copyright act granted. 

And finally, because it doesn’t protect only against pirate publishers, because in 1909 the
statute shifted its terms, to speak of “copies” and not printing, and because the technology of
copying has now exploded to cover just about anything anyone does with a computer, the reach of
this regulation is no longer the 127 publishers that existed in 1790. The reach of this regulation on
the right to speak extends to the 127 million who today use computers. This tiny regulation of a tiny
proportion of the extraordinary range of creative work in 1790 has morphed into this massive
regulation of everyone who has any connection to the most trivial of creative authorship.

   

No doubt, and I certainly believe, much of the expanse in copyright over the past two
hundred years was completely justified under a proper reading of the balance the framers meant to
strike. Though they didn’t protect music, it would be wrong for us not to protect music. I realize
there are those on the other side—those who note that while our system of protection has produced
Brittany Spears and Madonna, the framers’ system of non-protection produced Beethoven and
maybe that means the framers were on to something—but I’m not on the side of free music if free
music means artists don’t get paid. In my view the issue is not whether artists get paid; the issue is
how. And Congress has been correct in its efforts to extend rights to assure artists get paid, so as
to assure a sufficient incentive to produce art.

Thus we should notice this expansion not so much to oppose it, but to recognize its inertia.
Control is our direction, and our velocity has been set. Something big will have to happen if this
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inertia is to be checked. Something significant in the culture must block it if the inevitable it
promises—the inevitable of perfect control—is to be avoided. 

   

Instead, something big has happened that has accelerated the push to perfect control. And
paradoxically, and the Boylesque in us will love the paradox, that something big that will push
copyright to perfect control is this architecture of freedom we call the Internet.

For before the Internet, in my humble view, there was little reason to worry about the
emergence of control. I realize this is a controversial view here. David Lange was lamenting the
commons long before any of us had linked with html. Long before Hilary Rosen became a chat-
room-slur, Lange was building outrage at the tendency of IP lawyers to over reach. Indeed, in a
passage from his Reclaiming the Public Domain, Lange at once captures both the essence of where
are now, with a style and authority that reminds one of Charles Black’s account of Brown v. Board:
Lange tells us of what we all know, but reminds us of how the legal system makes it impossible to
say what we know: 

The defendants, of course, were obliged to take each of these
claims seriously and to respond to them with earnest denials rooted
firmly in law. But I am free to recognize them for the utter nonsense
they are. Legitimate works deserve protection from real threats.
But claims of this kind are so extravagant in relation to the reality
from which in theory they ought to spring that one is tempted not
merely to dismiss them as nonsense, but to suggest in addition that
one day one of them ought to be made the subject of a serious
counterclaim for punitive damages rooted in some sort of tort
designed expressly for the purpose, perhaps to be termed
"unconscionable overreaching."

Thus the practice we can’t escape seeing today is of course a practice that others have
noticed from time immemorial. The extremes of the RIAA were not invented by the RIAA. Lange
retells in the same article the extraordinary story of Warner Brothers threatening the Marx Brothers
when Groucho was considering a production to be titled “A Night in Casablanca.” For of course,
Warner Brothers believed it owned the name “Casablanca”, which inspired Groucho to respond
that he believed, since the Marx Brothers predated Warner Brothers, that he owned the word
“Brothers” and Warner better back off. 
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Yet there is a difference in these blusterings of lawyers today, and the difference is in the
code. Not in the code architected by east coast coders—legislators in Washington—but in the code
architected by west coast coders—the code of software and the control built into it. The difference
is that now these systems of control can be built into an architecture that must recognize them; the
encodings and control, as Jamie Boyle puts it, following Foucault, get inscribed into the wires. And
when this discipline gets encoded into the wires, then this discipline is bizarrely more important than
when it is simply the overreaching of lawyers. Now the overreaching of an ebook that says you can
read this on a windows machine, but not on Macintosh is something more than bluster. It is a set of
controls with the power of mathematics behind it – we call that encryption—and now these controls
have the power of law to defend them—we call that the Digital Millennium Copyright Act.

This layer of control is new in the game; this layer is exploding and the law is expanding to
back it up. And hence now, just at the moment that technology could enable a billion life-like
innovations, a billion iMacs crafting movies by remixing culture from the past, just at the moment
when the technology could make real the idea captured in an apple commercial—rip, mix, and burn,
after all, as the commercial ends, it is your music—the technology is taking that freedom away. The
very same iMac which apple tries to sell  with this picture of freedom—rip mix and burn—is
encoded with software to handle DVDs that does not enable the rip, mixing, or burning of
Hollywood’s movies. Try to rip mix and burn that stuff and the system will quickly crash. Control
of that content has been encoded; and this system of “freedom” has been encoded to respect that
control.

This is the conflict between two pictures of the future. One, the future of imperfect control
at the content layer—music that gets ripped, mixed, and burned; the other, the future of perfect
control—of DVDs that get ripped mixed and burned only as Jack Valenti allows. And my bet is
with the future of perfect control. For as well as an infrastructure that can have control layered onto
it—we call that the Internet; as well as code that can build control into content—we call that trusted
systems, or copyright management regimes; and as well as law that will back up the control that gets
built into the content that gets server across this infrastructure—we call that the DMCA; as well as
all these technologies of control, the more important reason to bet on a future of perfect control is
culture. It isn’t the west coast code that will matter most; it isn’t the east coast code that will make
the difference; the real issue is the culture, and its code; the real power is in a set of ideas that is still
taken for granted.
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For this is what I spoke of at the start, and it is this that will define the end. Ideas that are
taken for granted; that are unquestioned in this culture; that to question, would render you an alien;
these ideas are the ideas that will make control the future.

For these ideas take for granted the property in intellectual property; these ideas have lost
the distinction that our framers made clear—by speaking as they did, not of intellectual property,
but of monopolies and exclusive rights. That’s what a copyright or patent is—a government backed
monopoly, not over a rivalrous or scarce resource like land or apples or heated homes, but over a
nonrivalrous resource that the enlightenment taught us should be shared among more than the
church. IP is not P, but this truth is lost on us. 

And so deeply is it lost that we don’t even notice the irony it produces. We speak of a
commons as if it is only a tragedy; we recall the public domain as if it were simply an echo from
some romantic past; we embrace, as Professor Rose says, the idea that the whole world is best
managed when divided among private owners, and we proceed to divide the world among private
owners. Most Americans agree with the Disney Corporation that Mickey Mouse is Disney’s now
and forever; they don’t even notice the irony then when Disney can make millions off of Hugo’s
creation, the Hunch Back of Notre Dame, or Prokofiev or Pocahontas. So invisible is public domain
that we don’t even see it when it is everywhere around; so invisible is the idea that the free might
matter to creativity, that when it is enclosed, we are convinced this is progress.

Our future is this: the free speech clause of the first amendment will be read to entitle those
who own the wires to change the logical layer and make it owned as well; the free competition
principle of the Sherman Act will be read (by the same circuit we might notice) to entitle the owner
of the platform that most affects this logical layer (that one company whose name I have not uttered)
to code that platform to discriminate as it wants; and the free culture that we have seen flourish in
this commons built by the Internet will be captured and controlled again by those who control most
of the content, and by those who succeed in congress in expanding their control from the imperfect
to the perfect. The future of control will get built by an idea; the idea that property is good so more
property is better. It will get sanctioned by a culture that has forgotten any distinction, and that is so
blinded by what it has forgotten that it does  not even notice when the most extraordinary innovation
that our culture has seen since Thoreau  was a name most Americans could spell is built not on an
architecture of perfect freedom; not in a world where every layer is in the commons; but also not
on an architecture where control was the rule; not on an architecture where every layer was owned:
but instead on an architecture  that mixed freedom and control; that built property within a
commons; that got its life from this mix of property and the commons.

At every layer, we are displacing the free with control; and the reasons for this displacing
are not hard to see. This architecture of innovation that we call the Internet threatens the systems
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of control that thrived before there was such a thing as the Internet. And those whose interests are
most threatened by this innovation have rallied to undermine what is special about this innovation.

This is nothing new with the Internet. In his extraordinary work, the Prince, Machiavelli has
this to say about innovation: 

Innovation makes enemies of all those who prospered under the
old regime, and only lukewarm support is forthcoming from those
who would prosper under the new. Their support is indifferent
partly from fear and partly because they are generally incredulous,
never really trusting new things unless they have tested them by
experience.

We allow these changes, they don’t just happen. We stand back as they occur, they don’t
happen in the night. We let them occur because most of us believe they should; control is good,
better control is better, these systems of control are ways to make sure the better comes from the
good.

It is an attitude and blindness and a pathetic resignation that permits this change. So
enamored we are with the invisible hand, so convinced we are of the genius of property, so blind
we are to what makes innovation possible, that we allow the undoing of the most significant chance
for something different that we have ever seen.

   

When I talk about this loss in other places, most don’t really get it. They clap politely, and
then they ask—what is innovation? You haven’t defined the good in innovation? What do we lose
when control is the norm? What really is to be gained from freedom? 

These are people who can’t imagine a world where culture is anything but served. These
are people for whom the idea of cultural production is only ever associated with the state (as in
china) or the corporation (as in a production department). These are people who can’t imagine
culture being reproduced and recreated by individuals, or by small groups working together, with
a technology that enables a the remaking of culture.

These are people who have not seen the films of David Lange’s students; who have not
heard the politics in Jamie Boyle’s writings; who have not begun to understand the lesson of the
harm to science taught by Jerry Reichman. 
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These are people who have not been to Duke. And so I come to Duke to do little more than
report on a war we are losing. Of a culture that can’t see the potential that this architecture presents.
Of a politics that scorns anyone who questions that uber vision of perfect control.

The irony astounds. We win the cold war against state control so as to reentrench this
system of control in the name of the market. We fight battle in the name of free speech, only to have
those tools turned over to the arsenal of those who would control speech. We defend the ideal of
property, and then confuse its limits, and extend its reach to a space none of our founders would
ever have imagined.

We move though this moment of an architecture of innovation, to once again an architecture
of control. Without noticing; without resistance; without a question. 

This you may notice is a contradiction in our tradition. You might be tempted to then repeat my
favorite line from Jamie’s book, 

“I have nothing against contradictions, some of my best friends are
contradictions.”2

This is a contradiction we should be against. Yet, we, Americans, are not.



Through the Looking Glass:

Alice and the Constitutional Foundations of the Public
Domain

Yochai Benkler

The White Rabbit

Alice Randall, an African American woman, was ordered by a government official not to
publish her criticism of the romanticization of the Old South, at least not in the words she wanted
to use.  The official was not one of the many in Congress and the Administration who share the
romantic view of the Confederacy. It was a federal judge in Atlanta who told Randall that she could
not write her critique in the words she wanted to use—a judge enforcing copyright law.  Randall is
the author of a book named The Wind Done Gone.  In it, she tells a story that takes off from Gone
with the Wind from the perspective of Scarlet O’Hara’s mulatto half-sister.  In 2001, more than
fifty years after Margaret Mitchell died, years after the original copyright for the book would have
expired under the law as it was when Mitchell wrote it, a federal district judge ordered Randall’s
publisher not to publish the book.  The Court of Appeal then overturned the injunction as a prior
restraint. 

Off with His Head!

Dmitry Sklyarov is a Russian programmer facing the prospect of an American jail because
he wrote software that lets people read books that they are not allowed to read.  A d o b e
Systems got the government to prosecute Sklyarov, because he made it possible for people to read
documents that Adobe had encrypted so that they could only be read with its eBook reader
program.  The Digital Millennium Copyright Act (DMCA) makes it a criminal offense to provide
software that lets people read digitized books with equipment that is not licensed to decrypt the
books by the person who encrypts them.  The DMCA does not exempt people who write software
that readers can use to read books that they are perfectly privileged to read. It does not matter that
the person who wants to read the book owns a copy of it.  It does not matter that the person who
wants to quote from a book or a DVD wants to do so in a manner that is permitted under copyright
law, say, under the fair use doctrine.  It does not even matter if the encrypted materials are in the
public domain—like Alice in Wonderland.

Adobe wanted to demonstrate how useful its eBook reader would be to publishers who
wanted to distribute their books digitally.  So it took a digital book it could get for cheap—Alice
in Wonderland.  The original text was in the public domain.  It had already been digitized and
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1 The Gutenberg Project is an effort involving hundreds of volunteers who find books no longer
covered by copyright, scan them and proofread them so as to make them freely available on the
web.  

proofread by volunteers working as part of the Gutenberg Project.1  All that Adobe needed to do
was take this free text, wrap it in its digital code, and presto, a cheap and effective demonstration
of how its technology could help copyright owners.  The cover sheet of the closed edition of Alice
is immensely instructive.  It explains to the readers that they may not give, lend, quote, or print out
a copy of this public domain work.

What, exactly, is your problem?

Edward Felten is a computer scientist at Princeton.  As he was preparing to publish a paper
on encryption, he received a threatening letter from the Recording Industry Association of America
(RIAA), telling him that publication of the paper constituted a violation of the DMCA.  

The music industry had spent substantial sums on developing encryption for digital music
distribution.  In order to test the system before it actually entrusted music with this wrapper, the
industry issued a public challenge, inviting all cryptographers to try to break the code.  Felten
succeeded in doing so, but did not continue to test his solutions because the industry required that,
in order to continue testing, he sign a nondisclosure agreement.  Felten is an academic, not a
businessperson.  He works to make knowledge public, not to keep it secret.  He refused to sign the
nondisclosure agreement, and prepared to publish his findings.  As he did so, he received the
RIAA’s threatening letter.  In response, he asked a federal district court to declare that publication
of his findings was not a violation of the DMCA.  The RIAA suddenly realized that trying to silence
academic publication of a criticism of the weakness of its approach to encryption was not the best
litigation stance, and moved to dismiss the case on the understanding that it would never dream of
bringing suit.

***

This paper does three things.  First, it outlines the general framework of the relationship
between two constitutional provisions—Article I, Section 8 clause 8 and the first amendment—and
congress’s power to regulate the use of information and cultural resources through the institutional
form of exclusive private rights.  Second, I explain why it is appropriate, as a normative matter, to
require close judicial scrutiny of congressional use of this particular form of regulation.  Third, I
identify six specific pressure points currently bearing on this framework.  

I. General Framework
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2 The past decade or so has seen a growing literature critical of exclusive private rights along these
dimensions.  An incomplete and largely idiosyncratic list includes James Boyle, A Politics of
Intellectual Property: Environmentalism For the Net? 47 Duke L.J. 87 (1997). Julie Cohen, Examined
Lives: Informational Privacy and the Subject as Object, 52 Stan. L. Rev. 1372 (2000); Rosemary J.
Coombe, Objects of Property, Subjects of Politics: Intellectual Property Laws and Democratic
Dialogue, 69 Tex. L. Rev. 1853,  (1991); Niva Elkin-Koren, Cyberlaw and Social Change: A
Democratic Approach To Copyright Law In Cyberspace, 14 Cardozo Arts & Ent. L.J. 215,  (1996);
William Fisher, Reconstructing the Fair Use Doctrine, 101 Harv. L. Rev. 1659 (1988); David Lange,
Cyberspace and its (Dis)Contents: The Future of an Illusion
http://webserver.law.yale.edu/censor/lange.htm; Lawrence Lessig, Code and Other Laws of
Cyberspace (1999); Jessica Litman, Reforming Information Law in Copyright's Image, 22 U. of
Dayton L. Rev. 587 (1997); Michael Madow, Private Ownership of Public Image: Popular Culture
and Publicity Rights, 81 Cal. L. Rev. 125 (1993); Eben Moglen, Anarchism Triumphant (1999)
http://emoglen.law.columbia.edu/publications/anarchism.html; Pamela Samuelson, Is Information
Property? 34 Communications of the ACM 15 (1991).
3 aka “the Patents and Copyrights Clause” or the “Intellectual Property Clause.”  I think “the
Exclusive Rights Clause” is better for two reasons, one trivial, one significant.  The trivial point is
that neither the historical terms-of-art patents and copyrights—well known at the time of the
constitution’s drafting—nor the anachronistic term “intellectual property” is used in the clause. 
The clause actually refers to granting “exclusive rights.”  There are two functional reasons for
shifting our usage to the original term from either of the more common terms. First, it is broader
than the technical terms—implying that the clause is intended to govern all exclusive rights in
information, not only those that formally are called patents or copyrights.  This is clearly the
correct understanding of the scope of the limitations the clause places on Congress when it enacts
exclusive rights in information.  Second, it is more neutral about the desirability of the rights
enacted than the term “intellectual property.”  As we stand at the beginning of the 21st century,
“property” has come to be seen as almost universally a beneficial institutional device to manage
physical resources.  By calling the cluster of regulations of information production and exchange
that give private parties exclusive rights to control information “property,” we endow it with an
inevitability and desirability that are not justified by either economic theory or empirical evidence. 
Better to use the descriptive term—exclusive rights—and subject any given set of exclusive rights
to a type of set of information or cultural goods to neutral inquiry as to whether these particular
rights are in fact beneficial.

Copyright law is defined by constant tensions between exclusive private rights on the one
hand and the freedom to read and express oneself as one wishes on the other hand.  As a matter
of economics, copyright represents a tension between the advantages of market-based production
of information and cultural goods on the one hand and the intrinsic limitations of property rights as
institutional solutions to the public goods problem of information production on the other hand.  As
a matter of political morality copyright supports democracy by creating a grounding for some types
of expression that are independent of government patronage, but in doing so imposes substantial
risks of harm to democracy and individual autonomy.2

These tensions are mediated by two constitutional provisions: Article I, Section 8, Clause
8 of the Constitution (the “Exclusive Rights Clause”),3 and the first amendment’s speech clause.
Because of physical and economic characteristics, information and culture are, absent law to the
contrary, largely available for anyone to use as and when they please.  For good reason, and within

http://webserver.law.yale.edu/censor/lange.htm
http://emoglen.law.columbia.edu/publications/anarchism.html
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4 Letter to Isaac McPherson, quoted in Graham v. John Deere Co, 383 U.S. 1, 8 (1966).
5 Walterscheid.
6 “It may seem unfair that much of the fruit of the compiler's labor may be used by others without
compensation. As Justice Brennan has correctly observed, however, this is not "some unforeseen
byproduct of a statutory scheme." Harper & Row, 471 U.S., at 589 (dissenting opinion). It is, rather,
"the essence of copyright," ibid., and a constitutional requirement. The primary objective of
copyright is not to reward the labor of authors, but "to promote the Progress of Science and useful
Arts." Art. I, § 8, cl. 8. To this end, copyright assures authors the right to their original expression,
but encourages others to build freely upon the ideas and information conveyed by a work.” Feist
Publications, Inc. v. Rural Tel. Serv. Co., Inc., 499 U.S.340, 349-50 (1991).
7 Trade-Mark Cases, 100 U.S. 82 (1879); Feist Publications, Inc. v. Rural Tel. Serv. Co., Inc., 499
U.S.340, 346-47 (1991); Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 U.S. 141, 146 (1989);
Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225, 230-31 (1964); Compco Corp. v. Day-Brite

the constitutional constraints imposed by the two provisions, Congress may deviate from this
baseline.  No one expressed this more poetically than Thomas Jefferson: 

That ideas should freely spread from one to another over the globe, for the moral and
mutual instruction of man, and improvement of his condition, seems to have been peculiarly
and benevolently designed by nature, when she made them, like fire, expansible over all
space, without lessening their density in any point, and like the air in which we breathe,
move, and have our physical being, incapable of confinement or exclusive appropriation.
Inventions then cannot, in nature, be a subject of property. Society may give an exclusive
right to the profits arising from them, as an encouragement to men to pursue ideas which
may produce utility, but this may or may not be done, according to the will and convenience
of the society, without claim or complaint from anybody.4

The role of the Constitution is to delimit the contours of the grant of exclusive rights,
and to constrain Congress’s power to regulate, in pursuit of “the will and convenience of society,”
the use information and cultural materials. 

The Exclusive Rights Clause operates as a threshold filter on congressional attempts to
create exclusive private rights in information.  Uncharacteristically for Article I, much of its text is
involved not in granting power, but in delimiting it.  The preamble takes a specific stand on the
theory underlying American exclusive rights in information.  Congress is empowered to grant
exclusive  rights “To promote the Progress of Science and the useful Arts.”  Ours is a self-
consciously utilitarian, not moral, theory of such rights, consistent with the sentiments expressed in
Jefferson’s letters and those more generally prevalent at the time,5 and has so been interpreted by
the Supreme Court, which has held that “the primary objective of copyright is not to reward the
labor of authors, but ‘to promote the Progress of Science and useful Arts.’”6

Over a century of unanimous Supreme Court opinions has interpreted the textual framework
of the Exclusive Rights Clause as imposing a set of threshold attributes that a congressional law
creating exclusive private rights in information must have in order to fall within the grant of Article
I, sec. 8, cl. 8.7 The Trademark Cases8 were the first instance in which the Court held that the
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clause imposes affirmative constraints—in that case, originality—on Congress’s power to create
exclusive  rights.  Most clearly, the Court outlined the content of these constraints in Graham v.
John Deere Co.:9

The Congress in the exercise of the patent power may not overreach the restraints imposed
by the stated constitutional purpose. Nor may it enlarge the patent monopoly without regard to the
innovation, advancement or social benefit gained thereby. Moreover, Congress may not authorize
the issuance of patents whose effects are to remove existent knowledge from the public domain, or
to restrict free access to materials already available. Innovation, advancement, and things which add
to the sum of useful knowledge are inherent requisites in a patent system which by constitutional
command must "promote the Progress of . . . useful Arts." This is the standard expressed in the
Constitution and it may not be ignored.10  

This reading of the clause—that requires that an exclusive right at least plausibly encourage
information production, and that restrains such rights from removing, or burdening free access to
materials already in the public domain—is one that the Court has since reaffirmed, again,
unanimously.11

Furthermore, this constraint is substantive, not formal. It applies whenever Congress
attempts to enact exclusive rights in information, whether or not it formally invokes the Exclusive
Rights Clause.  While Congress may regulate information markets under the Commerce Clause, it
may do so by creating exclusive private rights in information in a way that circumvents the
substantive limitations placed on its power by the Exclusive Rights Clause.  This limitation requires
that regulations enacted under the commerce power be different in kind, not only in subject matter
and degree, from the exclusive property-like rights that are the subject of the Exclusive Rights
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Clause.12  While this does not mean that every technical aspect of the Exclusive Rights Clause—like
the fixation requirement—constrains Congress when it acts under the Commerce Clause, plainly “the
Commerce Clause cannot be used by Congress to eradicate a limitation placed upon Congress in
another grant of power”13—to wit, Exclusive Rights Clause.

The first amendment operates as an overlay—a second level of analysis of laws that pass
the initial threshold filter imposed by the Exclusive Rights Clause of Article I.  This analysis is more
context sensitive, and requires for any given law that the government justify its regulation of the use
of information and cultural goods in terms that are largely understood to be the “intermediate” level
of scrutiny applied in Turner Broadcasting System.  As was the case with the must carry rules at
issue in Turner, copyright or similar laws are usually benign in intent—their purpose is to enhance,
rather than constrain speech.  They are also usually content neutral.  First, they mark for regulation
information or cultural materials on the basis of the history of their origination—the fact that they
were “authored.”  Second, the form of the regulation is usually a prohibition on using the protected
materials in a pre-stated variety of ways, absent permission of an identified party (the right holder).
I say usually, because one of the current pressures on this general framework comes from the anti-
device provision of the DMCA—under which a number of current cases, including the Sklyarov,
Felten, and DeCSS cases, are being decided.  That provision, as applied to software programmers,
may better be described as taking the form of a content-based prohibition of using a particular
professional  language—code—to describe acts that the government deems particularly
harmful—namely, decryption of specific kinds of encryption, those intended to protect copyrighted
materials.    For the moment I will put this problem aside.  It is a thorny one, and I will return to it
in the third part of this paper.

In order to pass muster under the Turner standard, the government must show that the
statute (1) serves an important government interest (2) in a manner no more restrictive than
necessary.14  To fulfill the first prong of the test, it must be shown “that the recited harms are real,
not merely conjectural, and that the regulation will in fact alleviate these harms in a direct and
material way.”15  The second prong requires that “the means chosen do not ‘burden substantially
more speech than is necessary to further the government's legitimate interests’”.16  This does not
mean that in every case the specific use by the user, and the specific exclusive right claimed must



198 THROUGH THE LOOKING GLASS [Benkler

17 Harper & Row, Publishers, Inc., v. Nation Enters., 471 U.S. 539 (1985).
18 239 F.3d 372 (2001).
19 Compare the holding of another panel of the same court, within weeks of Eldred, in Time Warner
Entertainment Co., L.P. v. FCC, 240 F3d. 1126 (2001), of which more will be said below.
20  471 U.S. at 560.

be considered afresh.  This much we learned from Harper & Row.17  But it also does not mean that
the contours of copyright law—the exclusive rights, the various detailed political deals between
stakeholders, are categorically exempt from first amendment review, as recently held by the Court
of Appeal for the District of Columbia in Eldred v. Reno.18  That position is untenable.  All one
need do is imagine Congress amending the Copyright Act so that the definition of “a work” will
include the sentence, “except that nothing shall be deemed a work of authorship if the author is at
the time of authorship, or was within the preceding 10 years, a Republican member of Congress.”
(And if the viewpoint bias makes the analogy too easy, imagine the same court of appeal confronted
with a copyright law that adds to Section 107 “Any use of a work is categorically a fair use if the
copyright in the work is held, directly or indirectly, by any person who holds the copyrights in more
than 10% of the works in the same market as the work used.”19)  The Court in Harper & Row
refused to create a special first amendment defense in copyright, “[i]n view of the First Amendment
protections already embodied in the Copyright Act's distinction between copyrightable expression
and uncopyrightable facts and ideas, and the latitude for scholarship and comment traditionally
afforded by fair use. . . .”20  Nothing in that opinion suggests that if Congress were to abolish the
idea expression distinction, or severely constrain “the latitude for scholarship and comment
traditionally afforded by fair use,” that its decision to do so would be exempt from first amendment
review.  

The contours of copyright law, the shape of the prohibitions, must be justifiable, under the
Turner standard, as a proper regulation of the use of the information or cultural materials at stake.
This test is not only applicable to changes in the law, but also to existing rights as they are applied
to categories of cases.  Whether or not in principle sampling for a few seconds or using part of a
poster for a number of seconds in a television show is or is not a fair use, at least when a category
of cases is being developed in caselaw, requires an analysis of whether fair use law, thus interpreted,
would cohere with the first amendment.

II. Political Theory of the Constitutional Limitations on Exclusive Rights in Information

Why, one might ask, is it justified to have such extensive judicial review of the creation and
definition of exclusive rights in information?  At some level, the answer is provided by the stories at
the beginning of this paper.  Alice Randall’s freedom to shatter a cultural icon that she sees as
profoundly offensive, in the words and means she deems most effective, is no less compelling than
Paul Cohen’s right to criticize the draft using his particular locution. Dmitry Sklyarov’s physical
freedom is at stake, taken so that no one develops software that allows users and courts, rather than
vendors, to decide when reading, quotation, and sharing of knowledge is privileged and fair and
when it is not.  These freedoms, as is Edward Felten’s freedom to publish an academic paper, are
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all central to our perceptions of freedom of expression.  They are all crisp instances of the pressure
that exclusive rights in information place on the freedom to read and express oneself as one deems
best.  The next few pages explain more abstractly how one might understand the implications of
exclusive private rights in information on democracy and autonomy—values at the core not only of
American constitutional protection of freedom of expression, but of expressive freedom in modern
liberal democracies more generally.  

A. Democracy

Democracy is a concept with many conceptions. It would be irresponsible to argue that
there is one well-defined set of policies that “best serves democracy.”  Nonetheless, it is possible
to outline the general direction in which strong or weak exclusive rights are likely to lead information
production and exchange. From this one can develop a sense of whether one’s conception of
democracy leads to a preference for stronger or weaker protection on the basis that it serves, or
disserves, democracy.

The most important effect of exclusive rights—in terms of democracy—is that they make
institutional conditions for some approaches to organizing information production more conducive
than to other approaches.21  Individuals with a commercial focus to their work, and, more
significantly, commercial organizations that build their business model around selling information and
culture as finished goods, benefit from strong protection.  Strong intellectual property rights are
particularly helpful to organizations that own large inventories of existing information and cultural
goods and integrate new production with inventory management.  Strong intellectual property rights
are particularly harmful to organizations and individuals who produce information without intending
to sell their output as a good.  This includes non-profit organizations like universities, various public
interest organizations, or the government, as well as individuals who communicate with each other
either as “amateurs” or as professionals driven by internal motivations, not by a profit motive.  Less
obviously, it also includes commercial organizations and individual professionals that operate on a
service model, built on free access to information around which the service is rendered, rather than
on a sale of information products model. 

The conflict we see today over the scope of the public domain and the extent of exclusive
private rights in information is a battle over the shape of the institutional ecology in which two very
different modes of information production are competing.  The first mode is the increasingly industrial
model of production one sees in mass mediated culture.  Disney, AOL Time-Warner, Viacom, and
News Corporation are some of the most visible examples.  These are increasingly large
organizations, controlling ever-larger inventories, and integrating new production with reutilization
and recycling of inventory, aiming to capture ever-larger audiences both nationally and

http://www.law.nyu.edu/benklery/IP&Organization.pdf
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internationally.   Less well known, and quite poorly understood, is the emergence on the Net of
nonproprietary production as an increasingly important source of information and cultural materials.
What has happened over the past decade on the Net is that the reach and scope of nonproprietary
information production by nonprofit actors or by individuals—both amateur and professional—has
expanded dramatically.  

At a simple level, the Net has made it possible for traditional non-profit social organizations
to extend their reach and scope.  The factors of production that in the past were the greatest
constraints on non-profit production were the capital cost of production and the cost of
communication, or distribution. The declining costs of making and distributing a high quality video,
or of collecting information and publishing reports are examples. These changes mean that
information production on the public radio model, as well as production by other non-profit groups,
can become increasingly salient in the information environment.  This possibility must be central to
our evaluation of the implications of strong rights to democracy.

More obscure, but potentially much more radical, is the emergence of nonproprietary peer
production of information and culture.  This model of production is increasingly recognized in the
area of software development, thanks to the success of open source development projects like
GNU/Linux or Apache.  Less widely appreciated is that this highly decentralized model of non-
proprietary peer production is expanding into other areas of information and culture more
generally.22 Tens of thousands of volunteers are mapping Mars craters faster than images of the
planet’s surface are produced. Almost forty thousand volunteers participate in creating the open
directory project, the most comprehensive and highest quality human-judgment based directory of
the Web.  Thousands of peer reviewers and posters make contributions and write comments on
Slashdot, one of the most sophisticated peer-produced news sites.  Through groups like these, of
individuals who come together to create and make sense of their information environment, peer-
production has emerged as a serious antithesis to the industrial production model that dominated
20 th century mass media.  

When we think, therefore, of how strong we want copyright or other exclusive rights to
information to be, in terms of democratic theory, the most important question to ask is what does
democratic theory have to tell us about the choice between commercial proprietary production,
increasingly organized in large enterprises, whose products are sold as finished goods, and
nonproprietary production, both peer-production and professional production on a traditional model
in the nonprofit sector. 

The strongest democratic justifications of strong copyright serve what Baker has described
as the elitist conception of democracy23 and a version of republican conceptions of democracy.

http://www.firstmonday.dk/issues/issue4_8/moglen/
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Strong protection is least attractive when measured by its effect on liberal conceptions of
democracy—whether one holds some version of a pluralist conception, or a liberal, rather than
republican, discourse-centered conception of democracy.24  Again, it is unlikely that conceptions
of democracy can be described in pure one dimensional terms, but one’s position on democracy
and exclusive private rights in information ought be informed by the extent to which one considers
one or another of these ideal-type conceptions of democracy as playing a greater role in one’s
understanding of how democracy is best conceived.

The baseline argument from democracy in favor of strong rights is that dependence on
government largesse or patronage tends to require authors, media, and others to be solicitous to
those who pay the piper.  What exclusive rights do is create a basis in the market for expression,
so that a class of professional writers and creators can be sustained not based on the decisions of
government officials or patrons of the arts, but on the popular support of any non-trivial segment of
the consumer market for information and cultural products.  Copyright also provides incentives for
creators to write more, and thereby enrich the information universe within which a democracy
functions.25  

There are two weaknesses to this argument.  First, markets for media products and
information are rife with market failures that mean that they will not actually reflect the political views
of the constituency.26  Second, strong exclusive rights tend to commercialize, concentrate, and, to
an extent, homogenize the information produced.27 They aid information-as-goods vendors by
raising the costs of, and potentially squelching, noncommercial discourse. 

The argument for the importance of market-based production must therefore not only prefer
market-based production to government-sponsored production, perhaps an easy choice for some
(though, comparing network television news and magazines, whether national or local, to public
television and radio should make one less than sanguine even about this claim), but also prefer
market-based production to peer-production and independent nonprofit production.  This requires
the argument to take on a more explicitly elitist conception of democracy. “True” democracy—the
participatory debate of all with all—is a chimera.  Large companies, government officials, and other
repeat players largely dominate the polity.  The role of copyright is to create and sustain a large,
powerful, well funded watchdog in this system, capable of being sufficiently independent thanks to
the market that it can participate in this democracy of titans as an equal, criticizing the excesses of
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both government and the corporate world.28  This conception has a good pedigree in the press
clause focus on the fourth estate, and is not implausible if it accurately describes the polity.  The
elitist argument has two primary weaknesses.  First, it is unattractive to anyone who holds a more
substantive, less cynical conception of democracy.  If democracy means something more than an
oligarchy of large market actors interacting with government bureaucrats, watched by a large
commercial press, with occasional elections for the masses to select from among the elites who will
run the government, then this argument in favor of strong rights is insufficient to justify a preference
for strong exclusive rights in information.  Second, the argument fails to consider the rise of peer
production of information thanks to the economies created by low-cost computers and fast,
ubiquitous network connections.  The capacity of constituents to talk to each other as opposed to
receiving the wisdom of those anointed by the television networks is profoundly important if one
sees democracy as being about active engagement in discourse, rather than about passive selection
from an exogenously-defined slate of candidates, much like the selection of cereal in the
supermarket.  One need only run a search request on Google and then follow the variety of
individuals and organization making information available that responds to the request, whether for
free or for a fee, to see that a conception that focuses purely on large scale industrial production of
information is too heavily committed to the 20th century model production by a few corporations
transmitting to millions of passive consumers.  Even without resorting to a more aspiring conception
of democracy, it is not at all clear that thousands or millions of networked peers will not do as good
a job as, if not better than, a few hundred professional reporters or commentators can do.  An
efficient system that allows individuals to report what they see, to blow the whistle, and to collect
and comment on information globally, supplemented by a combination of publicly funded and
advertising-supported (rather than property-based) professional media may well be superior to a
more concentrated and commercial system, occupied by a small number of media companies whose
business model is based on sale of access to their products.

This, however, brings up a second line of defense of concentrated commercial production,
one that is rooted in a particular, nation-state focused version of a “republican” conception of
democracy, which values polity-wide common discourse towards reaching a conception of the
common good as the primary modality of democracy.  This is only a somewhat unfair (because
oversimplified) description of Cass Sunstein’s primary complaint in Republic.com.29  Sunstein warns
us of the dangers of having too widely distributed an information production system, one where
every person can find whatever information he or she wants, and filter out everything else.  This, the
argument goes, leads to a loss of common culture, and with it a loss of the possibility of a common
discourse necessary for a polity to function well.  Moreover, Sunstein argues, individuals who talk
only to like minded people tend to reach more extreme positions and to block out counter
arguments, rendering the possibility of a politics of deliberation on the common good harder to
achieve.  
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The aspect of the argument most relevant to the comparison of widely distributed
information production versus concentrated commercial production is the claim that what he calls
“general interest intermediaries” form the common experiences and knowledge necessary for
engaged discourse.  This argument has a number of limitations, both internal to “republican”
conceptions and as a function of the limitations of that conception as a description of what one
would consider valuable in a democracy. 

Internally, there are two important limitations to the argument based on maintaining a
common culture and discourse.  First, it assumes that the relevant political community is the same
community whose contours are defined by the media market.  Largely, this assumes national media
outlets and that the most relevant polity is the nation state.  It is not implausible, however, that within
republican conceptions it is not the state that is the most important unit, but the engaged polity.  If,
for example, the city rather than the nation is the level at which engaged politics can occur, then
some republican theorists would locate power where the political action is, rather than attempt to
structure engagement so that it fits some other stated level of governance.30  More generally, if the
Net permits engaged politics in civic groups, interest groups, communities of interest, rather than
national boundaries, then supporting that engagement at the “local” level should be a concern of
republican democracy.  In some sense, the attempts to make ICANN into a representative, open,
deliberative Internet governance forum is the kind of thing one might imagine developing out of such
a republican view of the discourse actually occurring on the Net.  It is not at all clear that a
commitment to engaged politics requires burdening local discourses so as to secure the revenue
streams of national media giants, on which one relies to sustain nation-wide common discourse.  

This leads to the second internal criticism of this particular republican defense of strong
copyright.  Relying on a set of actors to play a particularly large role in defining the common agenda
and culture is only acceptable if these actors are “virtuous” in the republican sense—that is actually
setting the agenda and the common culture with reference to the common good.  The concentration
one gets from exclusive-rights based commercial producers is unlikely to do so for two reasons. 

First, Sunstein’s conception of the relationships of individuals to the information production
and exchange system is too passive, too limited in its view of individuals as consumers in the market.
What his picture does not consider is a diversity of views and inputs available to individuals not
because someone decided to sell them something in a finely sliced market segment (the segmentation
he sees as occurring and embodied in Negroponte’s trope, the Daily Me), but because they
themselves participated in developing and expressing a viewpoint. That is precisely the type of
productive relationship to the information flow in one’s polity that peer-production facilitates while
proprietary production squelches.  It is in these yeoman speakers that republican democracy thrives.

Second, a common culture is only good for a democracy (within the republican conception)
if it is made of materials conducive to making individuals informed and engaged citizens.  It is crucial
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first to see what the large speakers are saying before one can tell whether they help or harm
discourse.  There are two distinct types of concern in this category.  First there is what one might
call the Berlusconi effect.  The owners of large media that occupy center-stage in creating the
common culture can capture a disproportionate share of political power, undermining, rather than
serving, democracy.  Whether this effect is worth the creation of “common culture” is questionable,
unless one has a particularly naïve view of the benign nature of media barons.  Programs like the
Jerry Springer Show or Baywatch, or even the cheap network television news capture the second
type of answer.  Market actors are supported by advertising and direct revenues.  To gain these,
they will offer materials that the most people, on a national and international level, will buy.  There
is no particular reason to think that this fare will be particularly conducive to an engaged polity; quite
the contrary.  Moreover, an information good is particularly valuable as a good requiring property
protection if it is not ephemeral.  Programming that is most valuable to democratic
discourse—ephemeral news, analysis of current affairs—is the type of information that least benefits
from exclusive rights even when produced commercially.  

Widely distributed and noncommercial production strategies—those best characterized by
the emerging properties of peer production on the Net—are particularly attractive from the
perspective of liberal conceptions of democracy.  This includes both pluralist conceptions and
discourse-focused substantive conceptions that root the value of discourse in individuals rather than
an independent valuation of “the common good”.  By “pluralist” I mean conceptions that accept as
given the possibility that some people’s interests will be fundamentally and irreconcilably opposed,
and aim at a polity that will allow people to express their interests, fight over them politically, and
implement them in law subject to constraints that allow the losers in the political process sufficient
freedom from coercion to remain committed to the democratic polity rather than trying to resist it.31

Liberal (as opposed to republican or communitarian) discourse oriented conceptions of democracy
fall largely in a cluster that can also be termed vaguely Habermasian.  The idea here is that
democracy entails engaged discourse by individuals, and draws the legitimacy of its sovereignty from
maintaining appropriate conditions to allow people to engage in discourse that is fair and open.  It
differs from the pluralist conception in that it assumes the possibility of the emergence of common
values through dialogue among participants, and sees such discourse, rather than the clearance of
pre-defined conflicting values in peaceful co-existence, as the core of democracy.  Both these
conceptions, however, value the possibility of discourse not only, or even primarily, on a society-
wide basis, but also importantly in smaller settings, even among like-minded people, working to
clarify and develop a full conception of the values they hold, as well as the ability to express these
views well.  The capacity of individuals in small and large groups to come together to discuss their
interests is central to a well functioning democracy under both these liberal conceptions.  And the
capacity of non-proprietary production or service-based provision of the platforms over which
individuals and groups “meet” to engage in dialogue and collective self-definition becomes central
to the democratic enterprise.  It, rather than the generation of a “common culture” to be received
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by individuals, becomes the most important mode of information production.  An important caveat
here is that if, as Sunstein claims, individuals become more polarized and less willing to listen and
engage in discourse when they talk to like minded people, then this conception of discourse-
centered democracy, not only the nationwide republican version, will be undermined by discourse
occurring solely at the level of small groups.  

The point of this discussion is not, of course, to offer an exhaustive democratic theory of
communications.  The point is to outline the considerations and concerns regarding democracy that
can be seen as involved in decisions about stronger or weaker exclusive private rights.  The point
here is that to the extent one values active, engaged individual participation in defining and expressing
political values in a polity as central to the democratic enterprise, one should prefer to strengthen
peer-based models of information production and exchange, even if this requires policies that
weaken proprietary production based on a sale of goods model. 

B. Autonomy

Autonomy too is a concept admitting of many conceptions, some quite vigorously opposed
to others.  In the main, conceptions of autonomy can be divided into two camps, formal, or as
Fallon described them, ascriptive, and substantive, or descriptive.32  “Ascriptive” refers to those
conceptions that view autonomy as a characteristic and capacity ascribed to human subjects as an
assumption of liberal law making.  As Post puts it, the nature of “structures of social authority” will
depend on whether they treat the object of regulation as individuals who are autonomous or not.33

“From the point of view of the designer of the structure, therefore, the presence of absence of
autonomy functions as an axiomatic and foundational principle.”34  Those who adhere to an
ascriptive conception assume the presence of autonomy as a foundational principle, not as a proper
subject for institutional manipulation.  Therefore it is also “formal” in that it operates as an analytic
constraint on law making, rather than substantive, or concerned with identifying and affecting the
actual condition of autonomy of individuals.  Substantive, or descriptive conceptions of autonomy,
locate individual autonomy within the actual constraints, both internal and external, that real human
beings live with.  They see autonomy as a capacity and a condition admitting of degree, which is
partly a function of, rather than an assumption underlying, institutional structures.  It functions not as
a formal analytic constraint on policymaking, but as a substantive goal to be attained by policy.  In
this framework, achieving, preserving, and improving the autonomy of actual individuals is a proper,
for some the primary, object of liberal institutional design.

Elsewhere I have attempted to offer a specific set of practical guidelines for autonomy-loving
institutional design in the area of information policy that is neutral as among these competing
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conceptions.35  While, I derive the policy guidelines from a substantive conception of autonomy, the
operative  design principles are two that cannot offend even those who hold a purely ascriptive or
formal conception of autonomy.  

First, law or policy that systematically and drastically reduces the information available to
large numbers of, or defined classes of, individuals in a society, undermines autonomy.  “Reduces”
has both a quantitative and a qualitative dimension.  The quantitative dimension is largely irrelevant
in a modern liberal state, and is more relevant to describe totalitarian efforts to control people’s lives
by severely restricting information flows to them.  The qualitative dimension is still very much relevant
even in the most liberal of democracies, and involves the availability of information about non-
mainstream or critical life options.  The idea here is that in order for an individual to be autonomous,
she must play a substantial role in defining her life plan.  Where the range of options for how her life
could go is largely congruent with the range of behaviors followed by everyone else in the
mainstream of her society, the opportunity to make that life her own, as opposed to simply the life
she leads as part of a herd, is diminished.  It is the presence of knowledge about, and opportunity
for, unconventional life choices that an individual can make any life plan, including the most
conventional, her autonomously selected own.

Second, law that systematically gives one person or class of people control over the
information flows that make up the information environment within which others live is a law that
suffers an autonomy deficit.  To the extent that a law increases the opportunities for one person to
manipulate the information flows to another so as to make that other hue more closely to a life plan
set by the manipulator, to that extent the law is violating the autonomy of the person whose
information is so manipulated.  

The central characteristic of both these design principles is that they are decidedly agnostic
about whether the immediate source of constraint on an individual’s autonomy is a government agent
or not.  The primary focus here is on the relative role an individual plays in defining and pursuing his
own life plan, irrespective of the source of constraint.  Whether the manipulator is the state or not,
or whether it is state law or corporate policy that restricts information about the range of available
life options is irrelevant from the perspective of autonomy.  Some of the most fruitful discussions of
autonomy have, for example, occurred with regard to the physician-patient relationship, where the
government is nowhere to be seen.  This is because autonomy is a distinctly personal and humanistic
value.36  It relates to a capacity or condition of an individual qua individual, not as a citizen of a state
or constituent of a community.  It is affected by all constraints placed on that individual, not purely,
or always most importantly, those placed by the state.  The state-centered focus of legal analysis
enters, in an evaluation of autonomy, only at the level of selecting for inquiry from among the many
potential actions that affect autonomy.  A legal or constitutional (as opposed to general moral)
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inquiry into autonomy is concerned with laws that affect the relative role individuals have in selecting
and pursuing a life plan.  But whether those laws directly restrict autonomy, or indirectly do so by,
for example, placing one non-government person in the position to control the life of another, is
irrelevant to the question of whether those laws restrict autonomy.  

The practical implication of all this is that there is an area of overlap between the concerns
of democracy—at least a wide range of liberal versions of democracy—and those of autonomy.
A widely dispersed system of information production, which produces a wide range of diverse
information about and representations of how life can be, serves autonomy in the first dimension just
as it serves robust democratic discourse.  Furthermore, large-scale commercial media that occupy
most of the channels of communication to and from an individual, and control most of the cultural
raw materials from which expression is made, have substantial power to shape the information flows
to, and the perception and valuation of alternative life choices by, many individuals. An Internet-like
system of news and cultural production, operating with weak property rights, dissipates this power,
and structures the interaction of individuals with the information flows around them in a less
externally controlled pattern.  

There are, in addition, aspects of autonomy that are directly tied to the emergence of peer-
production, but these are more closely associated with a substantive, or descriptive (rather than
formal or ascriptive), conception of autonomy.  The emergence of peer-production as an
economic—and ultimately social—transformation represents, most importantly, a change in the
menu of options for being productive in the information economy.  In the atoms economy we settled
more or less on two modes of making production decisions.  The first was the market. The second
was hierarchy (whether in managerial firms or government-owned enterprise).  Coase’s Nature of
the Firm taught us that markets best coordinated some economic activities, while managers better
organized others.  The result was that most individuals lived their productive life as part of corporate
organizations, with relatively limited control over how, what, or when they produced, and these
organizations, in turn, interacted with each other through a combination of markets and hierarchy.
Consumption was strictly separated from production for most people, and was largely devoted to
receipt of finished goods, not to creative utilization of materials to shape one’s own environment.
What is emerging in the information economy is a model of peer-production—where individuals
communicate with each other about what projects are worthwhile pursuing, who might want to take
them up, and share their products in an economy of gifts, reputation, and relationally-based rewards.
Consumption and production are integrated, not separated, so that each individual is a “user,” rather
than either purely a “producer” or a “consumer”.

From the perspective of “autonomy” this means that there are two enormously important
chunks of life during which individuals can play a larger role in defining how their time is spent.  On
the production side, this is a dimension of autonomy that occupied much of the “third way” literature
that emerged in the 1980s, from Piore and Sable’s Second Industrial Divide to Unger’s False
Necessity.  It is mirrored on the consumption side by the shift to “user” from consumer.  Because
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this is an attribute of autonomy that is not necessarily shared across conceptions of autonomy, I have
not included it as a core consideration in thinking about autonomy and information policy for
purposes of analyzing the liberal constitutional constraints on the creation of exclusive private rights
in information and cultural materials.  But as background, for those who do believe that autonomy
is affected by how much of one’s day and what range of activities are more or less under the control
of the individual, peer production should be a valued—from the perspective of autonomy—social
and economic phenomenon; a phenomenon whose facilitation should be the object of policymakers
concerned with autonomy.

There are two important concerns regarding the claim that autonomy is served by weak
exclusive rights that lead to decentralized information production. 

First, there is the information overload complaint.  Wide distribution of the capacity to
produce information leads to the generation of a tremendous amount of information of varying
degrees of quality.  An agent who constantly needs to sift through mounds of data just to make
sense of the world is left exhausted and incapable of making a decision, rather than empowered to
control his own life. 

There are two reasons why the concern with information overload does not suggest a retreat
from the limited design principles I propose.  First, the fact that information overload is more of a
potential problem with a widely distributed information production system than with a concentrated
one does not mean that a concentrated one will be better from the perspective of autonomy.  If the
“filter” that reduces the amount of information available to an individual is perfectly aligned with the
interests of the individual in being autonomous, that might be the case.  But deviations from this ideal
state take us towards the situation where the filter controls the life of the recipient.  The more we
see the mechanism of reducing the amount of information and its organization through a relevance
and accreditation algorithm as controlled by a third party with an agenda of its own, the more the
price paid for reducing information by concentrating the information production function becomes
unacceptable.  Second, there are increasingly sophisticated mechanisms to allow individuals to
reduce the amount of information they receive to a manageable level without abdicating control of
one’s life to Berlusconi or Murdoch.  There are technical mechanisms that can be customized and
sent out to describe to an individual the information environment according to parameters the
individual sets. (These are some of the same mechanisms that Sunstein decries as harming the public
sphere.)  Furthermore, relevance and accreditation themselves are being produced on a peer-
production model, as one sees in a wide range of sites, like the Open Directory Project, Slashdot,
(some aspects of) Google, Everything2.com and many others.  As these mechanisms for common,
non-proprietary production of the relevance and accreditation function improve, these functions will
be available to individuals to manage the universe of diverse information available to them without
subjecting themselves to the power of others to the point of surrendering their autonomy.

Second, specifically with regard to exclusive private rights in information, there is an
argument that autonomy, or some conception of individual freedom, actually supports, rather than
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37 For the most complete statement of the Hegelian property theory underlying intellectual
property see Justin Hughes, The Philosophy of Intellectual Property, 77 Geo. L.J. 287 (1988).
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Only that analysis of specific policy proposals can adopt as a self-constraining device a focus on
finding policies that are “autonomy loving” under either conceptions. The reason to do so is that
those policies are an area of practical agreement among autonomy lovers, and can be adopted to
enhance autonomy without a need to solve more or less immutable disputes about the nature of
human agency.

criticizes, exclusive private rights.  This is largely the argument underlying European moral rights.
Perhaps, goes this argument, there is some “cost” in terms of autonomy from the creation of
exclusive  rights to control information and cultural materials, but there are also strong autonomy-
based claims to such exclusive rights.  This article is mine in the deep moral sense that it is an
external reflection of my intellectual will, and that it in some sense is an externalization of my persona,
my identity.  It is much more me than many physical things that belong to me, and, at least on a
Hegelian conception of property, I have a very strong claim to exclusive control over it as the
embodiment of my will, the creation of my personality.37

Initially, it should be understood that such an argument can be based only a substantive, or
descriptive conception of autonomy, not on a formal, or ascriptive conception of autonomy.  Under
a formal conception, law treats individuals as having the capacity for autonomy independent of, or
prior to, law, and designs law accordingly.  Autonomy under this conception cannot be a function
of the law that gives exclusive rights.  People are autonomous whether or not you grant them such
exclusive rights.  And there is nothing about formal recognition of individuals’ capacity for autonomy
that requires that law prohibit some people from reading, viewing, or reworking cultural materials
that they, as a practical matter, can read, view, or rework, so that other people can successfully
pursue their plans to make money from selling permission to read, view, or rework.38   An autonomy
based argument in favor of exclusive rights must therefore rely on some substantive conception of
autonomy, one that sees autonomy as in some important measure a function of, and dependant on
the legal framework within which individuals live, rather than as an axiomatic presupposition to its
design.  This is not to say that such an argument is improper, in particular given that aspects of my
own argument rely on a substantive conception of autonomy.  But it does weaken the appeal of this
argument as a criticism of autonomy-oriented policy design principles that are intentionally limited
to those that can be defended on grounds neutral as between these two basic conceptions of
autonomy.  
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Substantively, there are two types of answers to the argument from the moral claims of the
author.  The first, to which I will return, is that this argument is irrelevant whenever the owner of the
copyright is a corporation.  Works for hire, complex multi-participant works like films movies
studios produce, works otherwise assigned to corporations are no longer the expression of
autonomy, but, indeed, represent an alienation of the connection between the author and the work.
It is precisely for this reason that countries with strong moral rights traditions do not recognize work
for hire or alienation of the moral rights (as opposed to the commercial exploitation rights).  Treating
corporations as legal persons may be a very useful legal construct for organizing human production,
but that does not make corporations into agents with independent moral claims.  Since for many
cases the claimant is a corporate owner of rights, not an individual author, the moral claims in favor
of exclusive rights are weak.

The second answer is that autonomy does not support the actual exclusive rights we
have—which are almost completely focused on commodification and alienation—but, if at all, it
supports rights that we do not recognize in the United States—inalienable rights to attribution and
control over integrity of the work.  The Hegelian defense of intellectual property is based on a notion
that individual will expresses itself and embodies the person in things.  The strongest rights derived
from this notion are rights to be associated with the expression, and rights to maintain its integrity
in the form in which a person has expressed their personality in it.  The former
requirement—attribution—has to do with the sense that the value of the thing as an expression of
self is in its being an expression of a particular self—its author—and not a fungible expression of
human creativity as a general category.  The latter requirement—integrity—has to do with respect
for the thing as a unique expression of self, and requires that the individual be able to control that
expression, because its alteration, and in particular its alteration inconsistent with the will of the
author, alienates the expression from the person and undermines the capacity of the person to be
expressed and embodied in the intellectual creation.  This is why European “moral rights” include
rights of attribution and integrity that resist removal of the actual author from future control over his
or her work.  In the United States, quite to the contrary, such practices as work for hire and
relinquishment of authorial control are perfectly legal. American exclusive rights are focused on
enabling and facilitating the alienation and economic exploitation of covered works, not on giving
authors inalienable rights to attribution and control over the integrity of the work.  The moment of
alienation is the weakest point of the Hegelian defense of property.  At that point one person parts
with the thing that previously embodied his will, handing it over to the property of another, who
acquires it as part of her plans to embody her will in the thing.  Continued control after alienation
would subject the latter to the will of the former.  Hegelian intellectual property theory then has to
fall back on some instrumental explanation to sustain support for alienability of the commodity
aspects of the work, while requiring inalienability of the moral claims.39
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Commodification and alienation of my work—the treatment of it as a thing alienable from
me and exchangeable for money through a market40—is an act of separation of the thing from what
is uniquely mine, and its instantiation in a fungible commodity.  That is not to say that it is morally
wrong of me to alienate my work.  But when I do so I am treating those aspects of the work that
I am selling as a commodity, whose fungible remuneration is useful to me, but is not an expression
of me.  Certainly, when the entire right is alienated, as when an author sells all rights to the work to
the publisher, what has happened is alienation, not embodiment.  And where copies are sold, and
the right protecting the market in copies is a prohibition on selling copies, each copy is a thing that
does not embody the self, and which is instead a thing through which the reader is attempting to
embody him or herself.  Hughes argued in favor of treating the right to control copying as
nonetheless a personality-based right, by claiming that by paying me money readers are recognizing
my personality, while those who do not pay for copies no more recognize the personality embodied
in the work than a trespasser recognizes the property of the land owner.41  

But a company that invests some of its excess cash in buying art based on professional
advice as to what will appreciate in value is not “recognizing the personality of the artist,” while the
fans passing bootleg tapes are expressing a complete association between the artistic expression and
the artist, and are expressing adoration of the artist’s personality as embodied in the art.  To hold
otherwise is to be a “fetishist of little green paper.”42  Failure to pay for the commodity or for its
utilization largely in the form in which it was commoditized is, at most, an interference with the artists’
success in commoditizing her work.  If commoditizing her work is her life plan, then they are
interferences with her well being as an autonomous agent, constituted by her success in pursuing
her autonomously chosen life plan.43  But they are not interferences with the thing as an expression
of her personality and are not interferences with her autonomy—her capacity to express herself in
the world through the manipulation of ideas and symbolic representations.  On the contrary, it is
when one interjects a right to commoditize against someone else who uses materials one authored
as part of the materials with which they choose to express their autonomous view of the world, that
autonomy is offended.  

A perfect example of this is open source licensing or free software licenses like GNU
GPL—which secure to the original author rights of attribution and integrity,44 and eschew
commercial  exploitation rights in a form that prevents downstream users from taking and using what
prior authors wrote as part of their own new expression.   An open source license is an
implementation of the autonomy of the authors that largely preserves the expressive autonomy of
users.  It is autonomy enhancing on both sides of the license.  In this such licenses are directly

http://www.opensource.org/docs/definition_plain.html


212 THROUGH THE LOOKING GLASS [Benkler

45 David D. Kirkpatrick, A Writer's Tough Lesson in Birthin' a Parody, NYT April 26, 2001 E1.

inverse to more traditional licenses, which serve the commercial exploitation interests of the original
authors (but not their personality interests) while restricting the expressive autonomy of users.

Take also the Wind Done Gone case.  There, the Sun Trust Bank sued Houghton Mifflin,
the publishers of Alice Randall’s book, to prevent its publication.  The book told a story that was
a clear take-off from Gone with the Wind.  To begin with, if the Sun Trust Bank were the owner
of the copyright, standing in its own shoes because it had hired Margaret Mitchell and owned the
copyright, it would have commercial, but no moral claims in the book.  Second, assuming the Sun
Trust Bank was simply asserting Mitchell’s rights—as it should be seen as administrator of the
Mitchell estate—we must look at the claims as though they were made by Mitchell.  Imagine that
a negotiation had happened between Alice Randall and the bank, in which the bank said—you must
pay us 25% of the revenues of the book, and you must not include any direct or implicit reference
to interracial sex.45  

It is intuitively simple to see that the claim for payment is one for commercial exploitation
of the work.  It may be perfectly sensible for the author to demand it.  It may be perfectly sensible,
on a utilitarian calculus, for society to pass a law to require Randall to pay what the bank asks, or
forego use of the story.  But it is not a violation of Mitchell’s autonomy to refuse to pay.  On the
other hand, if the romantic view of the Old South was a central component of Mitchell’s view of the
world, and its expression in Gone with the Wind is an expression of this central aspect of her self,
then use of precisely that book, through a critical prism, to expose the ubiquity of interracial sex in
the Old South is something that goes to the integrity of Mitchell’s work as an expression of her self.
Here we see the autonomy claims of Mitchell pitted against those of Randall, who claims that
retelling this story, given the central role it plays American culture in masking what she perceives
to be a central truth in her experience as an African American woman, and the central role it played
in her childhood in defining her alienation from American society, is central to her autonomy.  It also
very directly pits Mitchell’s autonomy against the democratic commitment to airing of the widest
range of views expressed in the terms that their speakers find most effective to convey their
message.  And it is precisely this transformative utilization to subvert and mock the very message
of the original author that is the quintessential case of permitted fair use in American copyright law.

C. The Court As An Institutional Counterbalance

The preceding two subparts presented substantive reasons to support the robust system of
constitutional constraints that Article I and the first amendment impose on the creation and definition
of exclusive private rights in information.  The core claim in these two sections is that both
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democracy and autonomy are served better by an information production and exchange system built
around a robust public domain than one built around extensive regulation of the use of information
and cultural materials through the creation and enforcement of exclusive private rights.  The current
subpart deals with an institutional reason, rather than a substantive reason, to introduce close judicial
scrutiny of legislation that expands exclusive private rights at the expense of the public domain.

The basic point to understand is that there is a systematic imbalance in our legislative
process for the creation of exclusive private rights in information in favor of expansion and deepening
of exclusive rights at the expense of the public domain. The reason is that the benefits of such rights
are clearly seen by, and expressed by, well defined interest holders that exist at the time of the
legislation, while most of the social costs—both economic and social-political-moral—are diffuse
and likely to be experienced in the future, by parties not yet born, or at least not yet aware of the
fact that they will be affected by the extension of rights.  For example, the Estate of Margaret
Mitchell knew well that an extension of copyright, negotiated in the 1960s, and then the 1970s, and
then again the 1990s, would increase revenues to the estate by postponing the date at which the
book falls into the public domain.  But Alice Randall was too young in the 1960s or 1970 to
participate in the debate, and was unlikely to have focused on the effect on her book of the Sony
Bono Copyright Term Extension Act of 1998, when it was being debated.  Similarly, it is unlikely
that Ed Felten in his worst nightmares could have imagined that his academic paper on the
weaknesses of the Secure Digital Music Initiative would subject him to civil suit, and, if Dmitry
Sklyarov’s experience is a predictor, perhaps even criminal liability.  But the recording industry was
at the table with a very clear sense that the Digital Millennium Copyright Act would enable it to sell
encrypted music in a more tightly controlled fashion when it was lobbying for the Act.  

The opposite is never the case.  It is never the case that the diffuse and future users will band
together to expand fair use, and do so in a way that copyright owners will be unaware of, and will
be too diffuse to offer substantial opposition in the legislative process.  In this sense, the legislative
process has a systematic bias in one direction—more extensive exclusive private rights at the
expense of the public domain.  This, in turn, justifies a constitutional framework such as the one the
Supreme Court has developed over the past century, whereby courts must provide a filter to limit
Congress’s power to expand rights.  Both the threshold inquiry of Article I, and the Turner standard
for first amendment review have the feature that they treat expansion of rights as the thing to subject
to constitutional scrutiny.  Expansion of the public domain, or elimination of exclusive rights, does
not require the same scrutiny, because it removes constraints on the use of cultural materials and
information, and makes more modes of expression available.  If you will, it deregulates, rather than
regulates, the use of cultural and information materials.  The justification of this one-way ratchet is
precisely the systematic imbalance in the other lawmaking branch—the legislature.  Because too
extensive a definition of rights is economically inefficient and harms both democracy and autonomy
it is the role of courts to serve as a backstop against this political economy to prevent the systematic
and excessive expansion of exclusive rights.
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To the extent that the role of courts in reviewing legislation is justified because courts can
act as a moderating force to politics, it is more justified in application to intellectual property rights
than to media regulation—a parallel area of regulation of information production and exchange
where courts have taken a very active role.  When the broadcast and cable industries are battling
over must carry rules, each industry is well represented in Congress, and all the potentially regulated
parties are at the table.  The outcome of the process may sometimes be the result of power plays
and successful capture of an agency or a legislature, but often they may also be negotiated deals,
later challenged by actors in the negotiation trying to make their deal sweeter. Laws regulating large
players whose interests are well defined and understood at the time of the regulation—like
broadcast, cable, or telephone regulation—are substantially less in need of judicial review from the
institutional perspective.  Copyright and similar exclusive rights, on the other hand, are precisely the
opposite.  It is here that judges must be attentive to prevent legislatures from selling the store in the
absence of the primary parties likely to bear the brunt of the regulation.
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III Pressure points—the state of play today

Up to this point we have done two things.  First is to set out in doctrinal terms the
constitutional framework within which Congress can regulate the use of information and cultural
materials through the creation and definition of exclusive private rights in these materials. Article I
operates as a threshold constraint, requiring that to create such rights Congress must be able to
show that the exclusive control it grants can plausibly increase information and cultural production,
that the rights be given only to those who add original contributions, and that the rights not prevent
use of materials in the public domain.  The first amendment then adds an overlay of more context
sensitive analysis that requires Congress to show that any given right meets, at least, the Turner
standard of intermediate scrutiny.  Second, Part II explains why such a robust system of judicial
review is normatively required.  My argument was that both democracy and autonomy are served
by a system with a robust public domain, and harmed by excessive regulation of the use of
information, knowledge, and cultural materials through the creation of exclusive rights.  Moreover,
the political economy of legislation is such that legislation will systematically tend to create exclusive
rights beyond what is most economically efficient, as well as beyond what gives proper
consideration to the implications of these rights for democracy and autonomy.  

This part briefly outlines six particularly salient pressure points on this constitutional
framework. 

A. That’s not what the law says at all

The description I gave of the law was declarative—as though it were an uncontroversial
view of the constitutional framework that constrains Congress from regulating information and
cultural production too much.  It is not.  It is a decidedly contested view, though I think it is the best
reading of the Supreme Court’s precedent.  But it is also true that the Supreme Court has largely
been more solicitous of user privileges and less enamored with “intellectual property” than the lower
courts, and not all these courts have accepted the spirit of the constitutional framework delimited
by the Supreme Court’s jurisprudence in this area.  Most completely and starkly this rejection of
the view that either Article I or the first amendment substantially constrain Congress is seen in
Eldred v. Reno.  

In 1998 Congress extended the term of copyright protection from life of the author plus 50
years to life of the author plus 70, and from 75 to 95 years the term of protection for works initially
owned by a corporation.  The extension was retroactively applied to existing works.  Eric Eldred
is a retired programmer who scans books out of print and produces online editions for free
distribution.  He challenged the Term Extension Act because it prohibited him from scanning and
making available works that would have fallen into the public domain but for the extension.  The DC
Circuit rejected his claims that the Act violated the “limited times” constraint imposed by the
Exclusive  Rights Clause and the first amendment.  The argument with regard to Article I was that
the preamble provides no constraint on the power of Congress, and that when it creates the limited
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monopolies it is empowered to create under Article I, Congress is subject to rationality review.  The
Court seemed little bothered by the fact that its holding directly contradicts the Supreme Court: “At
the outset it must be remembered that the federal patent power stems from a specific constitutional
provision which authorizes the Congress "To promote the Progress of . . . useful Arts, by securing
for limited Times to . . . Inventors the exclusive Right to their . . . Discoveries." Art. I, § 8,  cl. 8. .
. . The Congress in the exercise of the patent power may not overreach the restraints imposed by
the stated constitutional purpose.”46  The Circuit Court brushed away the specific requirement that
copyright be for “limited times” with the claim that “limited times” included very long, but not
perpetual, grants, as well as retroactive extensions of time.  It’s argument with regard to the first
amendment was the implausible claim that laws that Congress calls “copyright” are categorically
exempt from first amendment scrutiny.  

The Term Extension Act of 1998—though not the decision in Eldred v. Reno—provides
an excellent ground for explaining how the two constitutional constraints should interact.  First, there
is the retroactive application aspect of the Act.  According to Graham v. John Deere, Congress
can only create exclusive rights if the new rights could plausibly stimulate creation, and if they do not
take something out of the public domain.   The retroactive extension of the term of protection for
works that have already been created fails both tests.  First, retroactive extension cannot plausibly
promote the progress of science and useful arts.47  It cannot create incentives.  Mitchell will not
rewrite Gone with the Wind in 1998 no matter how many more years of copyright protection the
book receives.  And new books will not be written because old books are retroactively protected
for a longer period than was promised their authors when they wrote them.  In order for any future
action to be affected by retroactive extension, a current author would have to think that a project
would not justify itself under the present term of copyright, but would nonetheless be worth the effort
if copyright were extended to an additional given term, discounted by the probability that copyright
will in fact be extended in the future to that necessary length.  The implausibility of this argument can
readily be captured by conjuring up the image of a movie studio executive pitching a project to
investors by saying—“we won’t make money within the 75 years that copyright law currently gives
us, but Congress has traditionally extended rights over time, and if Congress extends copyright to
95 years, we’ll make a killing on this one!”  

Second, once a work is created, there are aspects of it that are enclosed, and aspects of
it that are in the public domain.  When Margaret Mitchell wrote Gone with the Wind in 1936, the
longest term of protection possible for the book was 56 years.  In 1936, then, the state of the world
was that the enclosed domain included the book Gone with the Wind for 56 years.  The public
domain included the book Gone with the Wind in the year 1992.  This is not a word game.  It is
an economically accurate description of the state of the resource called Gone with the Wind as
perceived at the time of its creation by rational economic actors.  If someone were to value the rights
to make a movie from the book, they would have to price the license necessary.  Imagine that the
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price is p.  Whether it is worth paying that price is partly a function of the cost of waiting for the
expiration of the copyright, which is p discounted to present value from the date of expiration to the
date of use.  That calculus is likely to have little effect on a decision made in 1938, but likely to have
tremendous effect on a decision made in 1991.  Gone with the Wind is “in the public domain”—on
a deferred basis—at the moment of its creation.  The precise value of its being there depends on the
time left for expiration.  To extend the term of copyright for Gone with the Wind after it has been
created is to remove from its public domain aspect from the public domain. 

Where, as in the case of retroactive term extension, Congress passes a law that removes
material from the public domain with no plausible claim to increase incentives for creation, the law
must fail under the limitations of the Exclusive Rights Clause.  The Eldred court’s failure to discipline
its rationality review by focusing on the specific elements required by Article I, Section 8 cl. 8
resulted in practically no review at all.

But what of the prospective application of the Act?  Extending protection from 75 to 95
years for works that do not yet exist takes nothing out of the public domain.  The story of the movie
executive  is slightly different.  Here the pitch must be “we won’t make money within the first 75
years, but just you wait for years 76-95!”  It is possible that this aspect too will not pass even the
threshold test of promoting progress.48  But even if it does, it should not pass the Turner test.  The
extension substantially burdens present expressive interests—those of people like Eldred who wish
to use old materials expressively.  It furthers the government’s legitimate goal of giving sufficient
incentives to authors, if at all, only very weakly, and certainly there is no evidence, empirical or
theoretical, that would suggest that a less restrictive means—like life of the author plus fifty, or for
that matter 56 or 28 years, is insufficient.

On this background, the decision of the D.C. Circuit in Eldred v. Reno represents a lack
of understanding of the constitutional dimensions of copyright law and of the role of the judiciary in
making sure that the use of information and cultural materials by everyone is no more regulated than
necessary.  It misses the important role courts have to play as an institutional counterbalance to a
systematically imbalanced and overprotective legislative process.  It entirely misses the regulatory
aspects of exclusive private rights, and the necessity of a significant level of judicial first amendment
scrutiny to protect against over-regulation of access to, and use of, the cultural and information
environment by individuals.  In this latter respect the D.C. Circuit is in the company of the Ninth
Circuit in the Napster case.  The Eleventh Circuit, on the other hand, clearly was applying some
mode of first amendment analysis to the Wind Done Gone case (though we do not know which until
they issue an opinion), and the Second Circuit appears poised to decide the DeCSS case on a
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Turner or even strict scrutiny analysis (whether or not under that standard it finds the DMCA
unconstitutional.)49

Needless to say, how these cases are resolved, ultimately in the Supreme Court (whether
in these cases or future cases), will determine whether there is some, much, or no effective judicial
scrutiny of congressional regulation of information and cultural production that takes the form of
exclusive private rights.  

B. Neo-Lochnerism and the Moral Inversion of the First Amendment

(This is a very pompous title to a very short section, but at least it conveys more or less most
of what I have to say about this particular tension in first amendment law.) 

For over a century lawyers have been treating corporations as legal “persons.”  With habit,
this useful legal fiction has taken on a natural aura, as though GM and Joe’s Trucking were just like
individuals for all purposes.  This habit was not particularly important from a first amendment
perspective  as long as free speech law was largely occupied with working out—as we were
throughout the first two-thirds of the 20th century—the relationship of the first amendment to direct
censorship.  As the information economy and society has moved to center stage, the first
amendment is increasingly used to impose judicial review on all regulation of this sphere of social
and economic life.  

Starting with cases like Bellotti,50 which protected a corporation’s right to speak on matters
of public concern as part of public discourse, and continuing with cases like Central Hudson,51

which began to protect corporate speech aimed for commercial purposes, first amendment
jurisprudence has gradually shifted to treating corporate speakers engaged in any form of
information production and exchange as though they were no different than individual speakers
engaged in political discourse or personal expression.  This is an exaggerated characterization of the
law in this area, but for this brief diagnostic discussion I will not defend it, but rather use it to identify
a potential source of instability in first amendment law. 

The trend towards judicial review of regulation of how corporations make money from
information production, exchange, and carriage as though it were a law aimed at individual rights,
not economic regulation, has a particularly alarming trajectory in an information economy.  Ironically,
it was then-Justice Rehnquist who blamed the Court in Central Hudson of returning to the Lochner
era.  Ironically, because Chief Justice Rehnquist recently joined an opinion of the Court prohibiting
government from requiring mushroom growers to contribute to a general fund to support advertising
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of mushrooms, a decision that Justice Breyer responded to with the words, “I do not believe the first
amendment seeks to limit the government's economic regulatory choices in this way—any more than
does the Due Process Clause,” citing Lochner as a criticism of the Court’s direction in first
amendment law for the first time since Justice Rehnquist’s use two decades earlier. 52  T h e
video dialtone cases were a stark example of the implications of this trend in an economy where
information production, dissemination, and carriage are central.53  In the early 1990s the FCC
sought to allow telephone carriers into the video delivery market.  But in permitting the telephone
carriers to carry video, the FCC required that they do so as common carriers.  Just as they are
required to carry telephone and data on a nondiscriminatory basis, so too the FCC’s video dialtone
order required them to carry video signals on a nondiscriminatory basis.  The courts of appeal
treated this imposition as a violation of the telephone companies’ editorial rights—the rights to
determine what information they would carry over their systems.  This, in turn, led these courts to
take a very close look at the economic rationale of the common carriage requirement—which was
based on the FCC’s experience with the telephone carriers as providers of competitive services
dependent on their platform.  Rejecting the economic rationale offered by the FCC, the courts
overturned the video dialtone order as violating the first amendment.  That the regulated entity was
a large corporation; and that the purpose of the regulation was to increase the diversity of video
programming available to viewers was not sufficient to sustain the carriage requirement.  The
Supreme Court eventually vacated the case as moot, because the passage of the
Telecommunications Act of 1996 disposed of the video dialtone model.  But the problem persists.54

Perhaps the most extreme version of this use of the first amendment is Time Warner v.
FCC.55  In this case, the D.C. Circuit invalidated the FCC’s limits on vertical and horizontal
integration of cable carriers.  The FCC was focused on making sure there is a sufficient number of
outlets to assure that any programmer that is not owned by a cable operator has access to 40% of
the viewers in the total U.S. market.  The agency decided that to do so one needed to make sure
that there were at least three competitors in the United States, reasoning that two competitors could
collaborate, and if together they controlled more than 60% of the viewers they would be able
prevent programmers unaffiliated with them from surviving.  The FCC therefore capped the total
number of viewers any single cable operator could offer cable services to at 30%.  To the court,
there was no question that this cap on the number of subscribers to whom any cable operator could
sell was a violation of the cable company’s first amendment rights.  All that was left for it to do was
to supplant the FCC’s economic judgment as to whether there was a high probability of collusion
between two giant competitors to shut out unaffiliated programmers (yes) with its own (no).  This
rendered the FCC’s regulation unconstitutional under the Turner standard, because the regulation
was not narrowly tailored.
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Now, one might think that this represents a general rise in courts’ solicitude of first
amendment claims against government regulation.  But, as we saw, in Eldred v. Reno, decided
within weeks of TWE v. FCC, another panel of the same court reached a diametrically opposed
result.  By holding that copyright was categorically exempt from first amendment review, the court
upheld a regulation sustained by an economic rationale that is laughable by the standards of TWE
v. FCC.  The stark difference between the two cases—the first that reverses a plausible, if
unpersuasive  to the judges, economic theory regarding concentration and collusion, and the second
affirming an impossible economic theory about the effects of retroactive extension of an already
ridiculously-long copyright protection period—is instructive.  

Clearly, one aspect of this dissonance is the fact that copyright is counted in the “private
rights” box, while horizontal ownership rules are counted in the “public regulation” box.  This is a
pressure point that I will discuss in the next subsection.  But there is also a deeper problem of moral
inversion that is represented by these cases, and that one sees in other copyright cases as well.  In
the Free Republic case, for example, the court saw the newspapers as the first amendment rights
bearers, while the individual users who would cut and paste stories as a basis for their political
commentary and discourse with their fellow forum participants represented a lesser interest.  That
the clash was between political discourse on one hand, and the right to charge for online access to
archival materials already fully remunerated through advertising played no role in the court’s
consideration there.  The criminalization of noncommercial use and exchange of digitized materials
that one sees with the introduction of the NET Act and the DMCA similarly fails to appreciate the
chilling effect on real people—like Ed Felten—of a criminal prosecution against Dmitry Sklyarov,
where the interest on the other side of the equation is protection of a business model of a recording
company or a movie studio.  

This trend in first amendment law of the information economy—towards protecting
corporations broadly, even at the expense of very real and immediate constraints on the expressive
autonomy and democratic speech of individuals—is unstable because it represents a moral inversion
of the first amendment.  The first amendment is not a technical rule of law—government shall not
make any law regulating information flows regardless their source or nature.  It is a constitutional
provi sion central to the functioning of our democracy and the security of our individual autonomy
as human beings.    

Our democracy does not treat corporations as citizens.  They do not vote.  They cannot be
elected.  Their contributions to political discourse are valued instrumentally, not intrinsically.  Their
claims to speech rights are derivative from the fact that sometimes they are the best vehicles to bring
useful information to the attention of a democratic polity.56  But that is all.  This may entail quite
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substantial rights on the part of corporations, in particular news media.  But in the clash between
instrumental reasons to protect corporate speech and instrumental reasons to restrict it, say, in order
to permit others to enrich democratic discourse over the telephone company’s network, the calculus
is ultimately instrumental and subject to fairly flexible balancing.  This could be a systematic
justification for the new balancing approach that Justice Breyer seems to be developing in this area,
and for which he has already received support from Justices O’Connor and Ginsburg in some
cases.57

Our democracy does not, indeed cannot in any coherent fashion, treat corporations as the
bearers of moral claims to autonomy.  In some fashion or another, claims to autonomy are based
in some dignitary interest, or some respect for rational beings or will.  They are, in any event, entirely
unavailable as intrinsic claims for corporations or other corporate bodies.58  Organizations or
corporations can serve or defeat autonomy.  Their regulation may serve or defeat autonomy.  When
it does, such as, for example, when a regulation requires a corporation to prevent users from
receiving information they wish to use, or from disseminating expressions individual users wish to
disseminate (say, because they are smut), the organizations may have a first amendment claim that
is autonomy based.  But it is autonomy-based only derivatively, not directly.  And, as with the case
of regulation that may instrumentally limit speech in ways that limit or enhance democracy, so too
may regulation do so in ways that limit or enhance autonomy of individuals.  

In any event, when the person regulated is a human being, a citizen of a democracy, a direct
claimant from autonomy, that person’s claims are translated into an intrinsic first amendment claim
against instrumental regulation.  Corporations’ claims under the same constitutional provision are
weaker, pitting one instrumental claim against another.  Particularly when the government is aiming
to regulate corporations instrumentally to serve the real parties in interest—the constituents and
individuals—to enhance speech and increase diversity in discourse—the first amendment largely
devolves into assessing instrumental approaches to serving the same intrinsic claims.  In some sense,
the corporations’ first amendment claims in these cases pit a rule-utilitarian instrumental approach
(it on the whole serves this desideratum to follow this rule), while the regulation tries to serve the
good more directly.

The instability comes from the flow of cases that do exactly the opposite.  Exclusive private
rights in information, as they are increasingly applied to constrain individual use of information and
cultural resources, are a form of regulation of individual expressive freedom.  Very often the
beneficiary of this regulation is a corporation.  These forms of regulation are subject to light, in some
cases to no, first amendment scrutiny.  On the other hand, rules intended to give individuals greater
access to information or greater access to avenues of expression, and do so by limiting the business
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practices or the opportunities of corporations to manage their businesses in the manner most
conducive to their commercial interests, are routinely struck down.  

The result is a pincer movement on individual expressive autonomy and on democratic discourse
by and among the actual constituents of democracy.  The first amendment is interpreted to permit
government to restrict access to and use of information and cultural materials by individuals, but
prohibits government from aiding corporations similarly to restrict individuals.  The result is a world
in which both government and corporations can restrict individuals, and public corrective action to
increase individual freedom is constrained.  Partly this inversion is sustained by characterizing
“copyright”-like laws as private ordering or “property,” and media access rules as “public law” or
“regulation.”  This is a topic of the next subsection.  Partly it relies on a workmanlike attention to
doctrinal moves to the exclusion of principle.  But these strategies cannot be stable in the long run.
The moral inversion of the first amendment puts too much pressure on the particular form of first
amendment law that has developed for the information economy.  

C. Private Ordering

Another challenge likely to play an important role in framing the constitutional
understanding of exclusive rights in information and culture is that the regulations in question are
usually conceptualized as property or contract rights, rather than direct command and control
regulations.  As such, they partake of the aura of “private action,” which is not generally (Shelley
v. Kramer aside) seen as government action subject to constitutional review.  At the simplest level,
the operation of this construct is seen in the sentence of the D.C. Circuit in Eldred, “plaintiffs lack
any cognizable first amendment right to exploit the copyrighted works of others.”59 The conflict is
conceptualized as involving two private parties, one that owns a work, the other that wants to use
it, and the first amendment has no traction.

The simple fact that the last person triggering a prohibition on a particular use is not a
government actor does not render the prohibition immune to first amendment scrutiny.  Much
depends on the source of power that enables the prohibition.  Imagine that Congress created and
auctioned off rights to prohibit Republicans from appearing on television, sold them to private
parties, and then courts were asked to enforce the prohibitions by the individuals.  Whether a
particular Republican would or would not be allowed on TV would not be a government decision,
but a decision by the private license owner.  But the source of prohibition would be a law that
discriminates against speech based on viewpoint, and would be struck almost without question.
Nonetheless, the privatization of the decision confounds the issues.  Sufficiently so that in a not-too-
dissimilar case—Denver Area Educational Telecommunications Consortium—the Court did
in fact uphold a law that requires cable operators to carry any programming on a nondiscriminatory
basis, except smut that Congress disapproved of, which cable operators were permitted to refuse
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to carry.  The private party control was not dispositive for the plurality, though it was for Justices
Thomas, Rhenquist, and Scalia, but it did weigh in favor of finding constitutionality.  

  But clearly there are cases where a private person can rely on, for example, property rights,
to prevent someone from speaking, and that person can do so on viewpoint based or any other
grounds.  Indeed, that is what we think of as the “normal” case, with exceptions like the company
town in Marsh v. Alabama.  How are exclusive private rights in information—like
copyright—different from a private homeowner’s request of a guest not to annoy everyone with
praise for the Taliban?  The point to see is that understanding copyright within the
framework of first amendment law does not require us to think about whether a copyright owner
is more like a company town or a mall.  In those cases, the owner of physical property used a law
that was neither directed at speech, nor used control over speech to achieve its goal, to exclude a
speaker.  The speaker, in reliance on the first amendment, demanded an exception to the general
property law.  The court either accepted or rejected this claim.  The relationship of the first
amendment to copyright is entirely different.  Users are not confronted with an inability to speak,
print, or play music without access to resources—like streets, parks, or transmitters—governed by
a general law like property.  They have under their control the means to do so.  They are confronted
with a legal rule—the law of copyright—that prohibits them from speaking, printing, or playing
music in ways that they otherwise could, in the public interest.  The law of copyright is the only thing
that stands between the user and the user’s capacity to speak as she pleases.  It is a public law,
enacted by the legislature, to benefit public interests, that takes the form of telling lots of people that
they are prohibited from printing certain words that they want to print.  It may be a perfectly
justifiable law, but to say that a person has no “cognizable first amendment interest” in not being
forbidden by law from printing something he or she wishes to print, and can as a practical matter
print, is implausible.  

This answer depends, however, on the theory one has regarding the source of exclusive
private rights in information.  If one takes some form of natural rights approach—along the Lockean
or Hegelian lines—then the source of the property right is pre-legal, and law is simply enforcing pre-
political rights, whose contours therefore are not themselves reviewable “government action.”  The
source of the prohibition that the owner places on the user is, then, not a itself a reviewable law,
though obviously when the Sheriff comes to enforce the prohibition there is a government action,
just as in Shelley v. Kramer, and perhaps the fit between the natural right and an overly broad
positive implementation may be reviewable in favor of the users.  

But if one sees—as American tradition has, and as the Supreme Court repeatedly has
stated—exclusive private rights in information as positive law, rooted in a utilitarian calculus, then
the law creating the right is itself irreducibly the “law” that Congress has made abridging the freedom
of speech.  The meaning of an exclusive private right in information is that Congress has identified
a person who, for reasons of social welfare, receives a right to prevent others from saying certain
words.  Just like the person with the right to prevent Republicans from talking on TV.  The
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viewpoint neutrality of copyright goes to the likelihood that the law will be upheld, not to the
presence of a “cognizable first amendment interest.”  This does not mean that every copyright
infringement case now has a case-specific first amendment review component.  It does, however,
mean that where the law of exclusive private rights draws the boundaries of the right, these
boundaries must be subject to first amendment scrutiny.  

While this issue is important—as Eldred indicates—in the copyright context, the primary
locus for its likely mischief is in confounding the constitutional analysis of institutional mechanisms
explicitly intended to facilitate “private ordering” of access to and use of information and cultural
materials, rather than to embed public policy choices.  In particular, this refers to the Uniform
Computer Information Transactions Act (UCITA), whose most controversial feature is the
validation of mass-market licenses.  

Consider a term appended to the news reports of a technology news service:  “Information
contained in this CNET News.com report may not be republished or redistributed without the prior
written authority of CNET, Inc.”  Under copyright law, the information contained in a report, as
distinguished from the expressive form that it takes, is not the property of the reporter.  There may
be a very limited “hot news” exception to this general rule,60 but certainly nothing that would
encompass the broad claim of right expressed in CNET’s terms. 

Most courts prior to the passage of UCITA did not enforce such terms.61  Some courts did
so by relying on state contract law, finding an absence of sufficient consent,62 or an unenforceable
contract of adhesion.63 Others relied on preemption, stating that to the extent state contract law
purported to enforce a contract that prohibited fair use or material in the public domain—like the
raw information contained in a report—it was preempted by federal copyright law that chose to
leave this material in the public domain, freely usable by all.64  While the Seventh Circuit held
otherwise,65 this was the majority position prior to UCITA.  UCITA obviates the state contract law
bases of refusing to enforce such contracts.

A state’s enactment of UCITA does not trigger direct constitutional review under Article I,
though it might under the first amendment.  In Bonito Boats the Court specifically stated that the
limitations imposed on Congress by Article I, Section 8, Clause 8 did not directly apply to the
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states.66 But the Court also held that states could not create rights that were functionally equivalent
to rights created by federal statute—like patent law—but did not serve the core policy goals of the
federal law in retaining access to the information to which exclusive rights are granted.  The correct
analysis of UCITA, insofar as Article I is concerned, is to consider whether its blanket validation
of mass-market licenses, including those that prohibit users from making uses preserved for them
by the Copyright Act, is preempted by that Act, or conflicts with the requirements of Article I as
implemented in the Copyright Act.  In the case of UCITA, for example, validation of a clickwrap
license that prohibits copying of public domain materials covered by the contract would be a simple
example of state law enforcement of a term in a mass-market contract that could be considered a
violation of Article I as implemented through the Copyright Act.  The Copyright Act implements
access to public domain materials in a variety of ways.67  It does so in many cases as a direct
implementation of the constitutional mandate of Article I not to create rights in public domain
materials.  When UCITA is enforced to circumvent these privileges, it does so in violation of the
constitutionally embedded federal policy just as surely as Florida’s boat hull design considered in
Bonito Boats violated federal patent policy.

Moreove r, enforcement of mass-market shrinkwrap licenses to prohibit users from using
information in ways that they are permitted to under copyright law is generally a suppression of
speech that must be reviewed under Turner.  That its basis is law regarding contracts about speech
no more insulates it from first amendment review than the private law basis of defamation law
insulates it from complying with a federally imposed, constitutional baseline.  The law of contract
itself recognizes the irreducible public role in defining the conditions of enforceability, when it refuses
to enforce contracts that are against public policy.  Just as the exclusive rights themselves are
reviewable, because they seek to achieve a public purpose by prohibiting certain expressive acts,
so too contracts about permitted and prohibited expression or reading call upon the state to prohibit
certain speech in pursuit of public policy.  When law decided whether to enforce contracts for
gambling, or prostitution, or assassinations, it is a public decision, aimed at public goals, with
implications for the enforcement of a legal form of interpersonal agreements.  Similarly, when law
decides to enforce agreements about whether one person will say certain things or read certain
things is a public decision, implemented through public law, about the legal form of such an
interpersonal decision.  That public decision is subject to review under the first amendment.  Again,
not every contract is subject to de novo review, but categories of policy decisions—such as
whether or not to enforce mass-market licenses that prohibit uses of information otherwise privileged
by copyright law—are.  

The “public” character of the license is even less problematic when the “contract” is not a
negotiated agreement between equal parties, but a mass-market license that is in effect a privately
selected, but publicly enforced, regulation of how certain information is used by wide ranges of the
population.  When Congress has created a particular set of rules regulating access to information
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or cultural materials it has determined that the goal of promoting incentives for creativity is
adequately served by the means it adopted.  Indeed, given the political economy of congressional
legislation on this, at any given moment the federally enacted baseline is likely to be more protective
than optimal.  This baseline, the federal law of copyright, always stands as a less restrictive
alternative for attaining that goal than whatever term a mass-market vendor who relies on exclusive
rights that are designed to give it some market power will add to that baseline.   The result is that
a state law and court order that prohibit a person from using information as the user would like to,
and is permitted to under the Copyright Act, is an overly restrictive regulation of that use, for which
a less restrictive alternative is readily available in the form of the federal baseline. 

D. Regulating the Logical Layer: Code and the Constitution

Imagine a critic of Hollywood culture—say, a feminist film critic or a fundamentalist
preacher—preparing a presentation about the ills he or she sees in this culture.  The most effective
means of explaining and communicating this criticism would be a presentation laced with illustrations
from actual films.  The Copyright Act itself generally permits such quotations from video.  The Digital
Millennium Copyright Act (DMCA), however, has created a framework that operates at the logical,
or software layer, that in effect prohibits these quotations.  

The DMCA prohibits anyone from circumventing a technical measure that controls
access to a work.  It also prohibits anyone from making or distributing utilities that would help users
circumvent protection measures.  Neither provision, at least as currently interpreted, is subject to
the fair use exception, and the quotations by the feminist critic or the fundamentalist preacher would
not likely fall under any exception to the DMCA.  If producers of cultural products encrypt them,
as the film industry has done with DVDs and new videocassettes, it becomes illegal under the
DMCA to perform the functions at the logical layer that are necessary to quote from them.68  A bill
is apparently now contemplated to force manufacturers of both the physical and logical layers of the
information environment—the hard drives, computers, screens etc, as well as software—similarly
to design their wares to enforce the licensing practices of the copyright industry.69

Some technical protection may be necessary to preserve the viability of a commodified,
copyright-based business model in cultural production. A pervasive re-building of both the physical
and logical layers of our infrastructure to control the way individuals interact with the cultural
environment they occupy, however, undermines both individual expressive freedom and the richness
of political discourse.  In particular, these provisions make cultural resources less available and more
expensive for the noncommodified sector—like the feminist film critic or the fundamentalist
preacher—threatening to impoverish an increasingly important dimension of social discourse.

http://cryptome.org/sssca.htm
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Three cases are currently being considered, testing the constitutionality of the DMCA’s
anti-device provision.  These are Reimerdes, Felten, and Sklyarov.  Reimerdes is the case
currently most likely to result in a substantial first amendment decision, one way or the other, soon.
Sklyarov I will discuss in the context of criminalization.  Felten is almost too easy, presenting the
real-world example of what would otherwise be considered a “parade of horribles”-type argument.

Reimerdes involves a suit by the eight Hollywood studios against a hacker magazine,
2600, seeking an injunction prohibiting 2600 from making available, or linking to other sites that
make available, a program called DeCSS.  DeCSS is a computer program that circumvents the
copy protection scheme used to control access to DVDs, named CSS.  CSS prevents copying or
any use of DVDs unauthorized by the vendor.  DeCSS was written by a fifteen year-old Norwegian
called Jon Johanson, who claims (though the district court discounted his claim) to have written it
as part of an effort to create a DVD player for Linux based machines.  2600 posted a copy of
DeCSS on its site, together with a story about it.  The industry obtained an injunction against 2600
prohibiting not only the posting DeCSS, but also its linking to other sites that post the program.  The
court rejected the defendant’s arguments, both those that sought to interpret the DMCA to include
a fair use exception, and constitutional arguments that claimed that if the DMCA’s anti-device
provision indeed prohibited DeCSS, then the DMCA was unconstitutional.

The Court of Appeal was presented with both an Article I argument and two types of
first amendment arguments against the DMCA.  The Article I argument ran largely as follows.70  The
limitations placed by Article I on Congress’s power to grant exclusive private rights in information
require, among other things, that a law not remove materials from the public domain and that it
provide protection only for limited times.  Encryption, however, allows a vendor to encrypt not only
copyrighted materials, but also public domain materials never owned by the copyright owner, as well
as materials whose term of protection has expired.  A law that prohibits the existence of
circumvention devices, even those usable to reach public domain materials, is a law that excludes
these materials from the public domain, or indefinitely extends the term of protection, in violation of
the constricts of Article I.  And it is law, rather than technology or private action that is excluding
access from the materials, because counter-technology—circumvention devices like DeCSS—is
perfectly capable of enabling users to use the public domain materials.  It is the law prohibiting these
devices that is causing the exclusion.  And a law giving exclusive private rights to control access to
information or cultural materials may not, according to Article I, include a right to exclude from
public domain materials or to exclude from copyrighted materials interminably.  If the court does not
accept this argument, or some similar limitation on what Congress can achieve indirectly through
regulating the logical layer of the information environment, then regulations like the DMCA can as
a practical matter obviate the Article I protections of the public domain.

http://www.eff.org/IP/Video/MPAA_DVD_cases/20010126_ny_lawprofs_amicus.html
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There were two first amendment arguments—one for strict scrutiny, the other for
intermediate, or Turner level scrutiny.  

The argument for Turner level review followed roughly the lines described in Part I
here.  Accepting that the purpose of encouraging commercial proprietary production of information
through creating exclusive rights is an important government interest, the question is whether the
specific law burdens speech too much.  The internal limitations in copyright law—like the fair use
exception or the privileged use of public domain materials—are constitutive mediating devices to
permit copyright law to comply with the constraints of the first amendment.  The anti-device
provision of the DMCA in effect eliminates these mediating devices by giving vendors of digitized
materials perfect, rather than limited control over materials they encrypt.  The effective elimination
of access to video materials for purposes of quotation, or to materials no longer covered by
copyright, or to materials otherwise in the public domain imposes too heavy a burden on the speech
of users, particularly in the presence of less restrictive alternatives.  Such less restrictive alternatives
include imposing liability on infringing uses of circumvention, for example. Or they could take the
form of a requirement that access-protection devices permit statutorily defined fair uses, or that copy
protection mechanisms permit first-generation copying, but not second generation copying.71  

Given the presence of less restrictive alternatives that Congress had actually used in
similar circumstances, the DMCA imposed too great a burden, and should be found to violate the
first amendment.  The district court below had held that the Turner standard was in fact applicable,
but that the harms to fair users were too remote and speculative to justify finding the act
unconstitutional on its face, and that the specific defendants were not fair users and could not
therefore claim to invalidate the act as applied.  The court of appeal has not yet issued its ruling as
of this writing, but in argument the panel appeared to accept that Turner, at least, is the appropriate
standard, and seemed particularly interested in the availability of less restrictive alternatives.

But most of the main brief, most of the district court’s opinion, and most of the questions
posed by the court of appeals’ request for supplemental briefs after argument were focused on the
possibility that the DMCA’s anti-device provision should be subject to strict, not to intermediate
scrutiny.  The most direct version of the argument in favor of strict scrutiny is that code in any
form—whether we call it source code or object code—is speech all the way down.  All forms of
software are humanly meaningful communications (the district court found as a fact that object code
too could be understood by well-trained humans).  The fact that ever-smarter machines can
understand more and more human speech does not make that human speech any less worthy of
protection.  A day will soon come when a computer can understand instructions written by one
human being in plain English to teach others how to do something.  The fact that machines, as well

http://www.aclu.org/court/corley.pdf
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as human beings, understand these words should have no effect on the right of the one person to
teach others how to perform a function.  In this case, if a computer engineer had written in simple
English how one might go about circumventing copy protection, he would be no less privileged to
do so under the first amendment than would a radical critic be privileged to explain how to
overthrow the government.  Unless there is a clear and present danger to a compelling government
interest, the first amendment requires that we allow the speech to continue, and constrain prohibition
to acts that harm the common weal.  The court of appeal signaled its acceptance of, at least, the
plausibility of this argument by asking specifically in its order requesting supplemental briefs whether
the DMCA would pass the clear and present danger test of Brandenburg v. Ohio.72  

A slightly modified version of this argument is that at the very least computer code, in
any form, is the professional language of computer engineers and scientists.  What the DMCA is
saying is that there are certain topics of conversation that computer professionals cannot discuss in
their preferred language, because using that language is harmful to government interests.  The topic
covered by the DMCA is “how to circumvent certain types of encryption.”  If, instead of copyright
and computer code, the law had said—one may not speak in Russian about overthrowing the U.S.
government or in Arabic about Jihad—the need for strict scrutiny would have been obvious.
Nothing in either the change of language or the change of topic requires a different outcome.  It is
still the case that there is an identifiable group of people for whom use of a particular language is
particularly helpful, and it is still the case that there is a particular topic that the government believes
is more dangerously spoken about in that language than in others.  That governmental judgment
needs to be subjected to strict scrutiny.  Perhaps a court today will decide that under the
Brandenburg test prohibiting the sale of flight manuals in Arabic is justified.  But doing so would
require a court to go through that strict test, not some lesser test. 

The difficulty, from the perspective of first amendment doctrine, posed by either of these
arguments is that the result, potentially, is that no regulation of computer programming can be
undertaken unless it complies with the strict scrutiny standard.  That is not, in principle, an
implausible result.  Journalists generally cannot be regulated in terms of the words they used, except
under strict scrutiny.  Why couldn’t the same be true of computer programmers?  

The most important potential concern with this outcome is that a communication to a
machine intended to cause it to perform a function is not a communication that interests the first
amendment.  No one would suggest that it is unconstitutional to regulate human-urinal
communication achieved through an infrared port, or communication between a human and a
remote-control car.  The complicating fact with code is that the same words can be uttered, and
some or even many human beings will understand them as meaningful human communications, while
some machines will understand them as instructions.  The difficulty is how to regulate utterances
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intended to “push buttons” without burdening human communications.  This might mean that
executing a program must be distinguished from communicating it in human readable form capable
of being either read by a human or run by a machine.  It might mean that distribution with the intent
of running, as opposed to with the intent of communicating, should be more readily regulable.  The
obvious difficulty, once one presents the distinction in these terms, is the potential chilling effect on
human communication.  This is exemplified most clearly by David Touretsky’s superb website,
devoted to prodding the boundaries of this precise problem.73  Touretsky presents various forms
of describing DeCSS, some more readily machine-readable than others.  He presents it, for
example, in plain English and in Haiku form, as well as in a computer language for which a compiler
has not yet been written—such that a machine could in principle read it, but the computer translation
mechanism does not yet exist, and in English alongside a translator from English to code.  

This kind of richly detailed argument is provocative.  But it does not necessarily imply that
therefore software can never be regulated except under conditions that would permit the regulation
of a news report.  Journalists cannot have an effect on the world through their writing, except
through the acts of human readers learning their words and opinions.  Regulating the words of
journalists is therefore regulating directly that human interaction that lies at the core of both the
democracy and the autonomy concerns of the first amendment.  Computer scientists writing code
can have an effect in the world even if no human being ever reads their work.  It seems plausible that
the state should be able to regulate those aspects of code distribution that are intended to operate
without operating on the human cognition. 

Touretsky’s argument is therefore in large measure a very well presented, finely detailed
slippery slope argument.  It suggests that some cases will be easier, and others harder.  Liability for
sending an executable file of a virus, intended to function on the computer of a user without
communicating to the user, should be relatively straightforward to understand in first amendment
terms as not implicating expressive values.  Liability for publishing an academic paper that includes
instructions for how to attain a certain result in computing should be treated as implicating first
amendment interests of the highest order.  The presence of formal representations normally used in
the discipline, which are machine readable and sufficient to be automatically compiled into running
code, should not change this characterization.  This is why the Felten case is so compelling, and
why the recording industry is trying so hard to run away from the field in it.  In between there are
hard cases that need to be resolved based on the extent to which a regulation burdens speech
among computer professionals.  A law that prohibits distribution of source code (as defined
functionally in the GNU GPL to be the form most usable by programmers)74 should be treated as
directly burdening speech.  If it treats code about different human actions differently because
government treats communication in this form about this subject as more dangerous to its interests,

http://www-2.cs.cmu.edu/~dst/DeCSS/Gallery/index.html
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as the DMCA antidevice provision does, it should be seen as content-based speech regulation.  A
law that prohibits only the distribution of executable files already compiled for a known set of
machines, should be seen as incidentally affecting speech, and subject to O’Brien review.    I do not
pretend that this cursory discussion resolves this issue.  Here I only raise this difficult question, and
suggest my own intuitions about this thorny question (they are, I know, quite unwelcome among
many who care deeply about defending the public domain against the enclosure movement).

E. Criminalization

The DMCA and regulation of the logical layer is also where the story of  Dmitry Sklyarov enters
and looms large.75  Encryption of information and cultural materials is intimately involved in the denial
of permission to read, view, or quote the encrypted materials.  A legal prohibition on
decryption—on taking practical steps that would allow one to read, view, or quote the information
or cultural materials regardless the prohibition—therefore directly implicates first amendment
considerations in ways described in the preceding section.  To impose in this delicate area criminal
sanctions is to force innovators and readers to adopt wide margins around the contours of the law.
And it is precisely this high risk of criminal liability, and its chilling effect on protected activities, that
requires courts to be especially wary of criminal provisions that burden speech.  It is one thing for
Alice Randall or Edward Felten (or 2 Live Crew) to test the bounds of the law when the
consequences might be an injunction preventing publication, or even a damage award.  It is quite
another to ask them to continue to enrich our speech environment at the risk of spending years in
federal prison.

Beginning with the No Electronic Theft Act (NET Act) and later incorporated into the
DMCA, criminal copyright has recently become much more expansive than it was until a few years
ago.  Prior to passage of the NET Act, only commercial pirates—those that slavishly made
thousands or millions of copies of video or audiocassettes and sold them for profit—would have
qualified as criminal violators of copyright.   With its passage, criminal liability has been expanded
to cover private copying and free sharing of copyrighted materials whose cumulative nominal price
(irrespective of actual displaced demand) is quite low.  As criminal copyright law is currently written,
many of the over 70 million Napster users are felons.  It is one thing when the recording industry
labels tens of millions of individuals in a society “pirates” in a rhetorical effort to conform social
norms to their business model.  It is quite another when the state brands them felons and fines or
imprisons them. 

Jessica Litman has offered the most plausible explanation of this phenomenon.76  As the
network makes low-cost production and exchange of information and culture easier, the large-scale
commercial producers are faced with a new source of competition—volunteers, people who
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provide information and culture for free. As the universe of people who can threaten the industry
has grown to encompass more or less the entire universe of potential customers, the plausibility of
using civil actions to force individuals to buy rather than share information decreases.  Suing all of
one’s customers is not a sustainable business model.  In the interest of maintaining the business
model that relies on control over information goods and their sale as products, the copyright industry
has instead enlisted criminal enforcement by the state to prevent the emergence of such a system of
free exchange.  In the Sklyarov case, this is presented by the fact that it was Adobe that instigated
the prosecution.  That Adobe later conveniently receded in the face of outrage of many of its
customers does not change the fundamental fact that it instigated precisely the chain of events it
wished to occur—criminal enforcement without direct involvement by the vendor.  

The changes in law coupled with the current Justice Department’s focus on enforcement of
intellectual property rights77 have lead to a substantial increase in the shadow of criminal enforcement
in this area.  The potential stakes of using information and cultural materials have risen, requiring that
users seek a license and pay for use in many more instances than they would have only a few years
ago.  It is still, as of this writing, a serious constitutional question whether a law, like the DMCA, that
prohibits Dmitry Sklyarov from writing code that has substantial noninfringing uses—like letting users
read public domain materials like Alice in Wonderland or quote from ebooks without permission—is
a valid exercise of Congress’s power under Article I or is consistent with the first amendment.  But
asking programmers to write the software that will make these privileged uses available, so that legal
challenges can determine the constitutionality of that prohibition is difficult when the price of a
mistake is prison.

     The Supreme Court has expressed particular concern with the chilling effect of criminal, as
opposed to civil, enforcement of policy.  In Reno v. ACLU the Court specifically stated that “the
severity of criminal sanctions may well cause speakers to remain silent rather than communicate even
arguably unlawful words, ideas, and images,”78 distinguishing it from the civil measures used to
effectuate similar child-protection goals in Denver Area.  Similarly, the Pacifica court’s approval
of the FCC’s administrative action specifically noted as one consideration that the sanction imposed
was not criminal.79  

          The thoughtful critical essay that David Touretsky has published includes materials that could
be interpreted as circumvention devices, and providing them could be interpreted as trafficking.  The
problem with the expansive criminalization of copyright is that Touretsky must be a braver man to
bring his criticism to the public than he would if the sole remedy was civil—say, and injunction
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requiring him to remove his page following time-wasting and costly litigation.  Some brave critics will
continue.  Others will be chilled.  Discourse will be impoverished.

Given the tremendous expansion of rights in the past few years, and the serious arguments
that these expansions have deleterious implications for free speech and are unjustified as a matter
of economic theory, the heightened criminalization of copyright should present one of the first and
most immediate targets for judicial review.  The Sklyarov case presents an excellent opportunity for
the judiciary to exercise its moderating power.

 

F. Raw information and information about information

In 1991, in Feist Publications, Inc. v. Rural Tel. Serv. Co., the Supreme Court held that
raw facts in a compilation, or database, were not covered by the Copyright Act, and could not be
so protected consistent with the constraints imposed by the intellectual property clause.80  The Court
held that the creative element of the compilation—its organization or selectivity, for example, if
creative—could be protected under copyright law,81 but that the facts compiled could not. Copying
data from an existing compilation was therefore not “piracy;” it was not unfair or unjust; it was
purposefully privileged in order to advance the goals of intellectual property—the advancement of
progress and creative uses of the data.82  

The years since the Court decided Feist have seen repeated efforts by the larger players
in the database publishing industry to pass legislation that would, as a practical matter, overturn
Feist and create exclusive private rights in the raw data in compilations. Because the Court rooted
its Feist decision in a robust interpretation of the exclusive rights clause, efforts to protect database
providers eventually settled on an unfair competition law, based in the Commerce Clause, free and
clear of the inconvenient weight of Feist.  In fact, however, the primary law that has repeatedly been
introduced walks, talks, and looks like a property right. If some version of this law ultimately passes,
it will present an important focal point for defining the constitutional status of raw data, both under
the Exclusive Rights Clause and Feist, and under the first amendment.

Even if the congressional law can be stopped, other avenues have more recently opened to
appropriate raw data.  In particular, some litigants have turned to state law remedies to protect their
data indirectly, by developing a trespass-to-server form of action. The primary instance of this trend
is eBay v. Bidder’s Edge, a suit by the leading auction site against an aggregator site.  Aggregators
collect information about what is being auctioned in multiple locations, and make them available in
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one place so that a user can search eBay, Yahoo, and other multiple auction sites simultaneously.
The eventual bidding itself is done on whatever site the item’s owner chooses to make his or her
item available, under whatever terms are imposed by that site.  The court in eBay v. Bidder’s Edge
held that the automated information collection process—of running a computer program that
continuously requests information from the server about what is listed on it, called a spider or a
bot—was a trespass to chattels.83  The injunction led to Bidder’s Edge closing its doors before the
Ninth Circuit had an opportunity to review the decision.84 

The result of a common law decision of the eBay v. Bidder’s Edge variety is to create a
common law exclusive private right in information by the back door.  While in principle the
information is still free of property rights, reading it mechanically—an absolute necessity given the
volume of the information and its storage on magnetic media accessible only by mechanical
means—can be prohibited as trespass.  The practical result would be equivalent to some aspects
of a federal exclusive private right in raw data, but without the mitigating attributes of any exceptions
that would be directly introduced into legislation.   To prevent such an eventuality, if these cases
cannot be resisted on state common law grounds, they must be challenged either on preemption
grounds—based on the copyright law—or on first amendment grounds, on the model of New York
Times v. Sullivan.85  The preemption model could be similar to the model followed by the Second
Circuit in NBA v. Motorola,86 which restricted state misappropriation claims to narrow bounds
delimited by federal policy embedded in the copyright act.  Perhaps requiring actual proof that the
bots have stopped service, or threaten the very existence of the service—a requirement imposed,
mutatis mutandis in NBA v. Motorola—would be sustainable under a first amendment or
preemption analysis.  

Beyond raw data and the various ways of controlling it, a central question that will have to
be addressed is the status of legal control of information about information—like linking, or other
statements people make about the availability and valence of some described information.  

Linking—the mutual pointing of many documents to each other—is the very core idea of
the World Wide Web. In a variety of cases, parties have attempted to use law to control the linking
practices of others, largely to retain control over the information about which the challenged link
provides information.  What is common to these cases is that they aim to create an exclusive private
right to give people information about where they can find information.  The linking aspect of
Reimerdes raises this exclusive right directly, as an interpretation of the anti-device provision of the
DMCA. 



235 THROUGH THE LOOKING GLASS [Benkler

87 Reimerdes at 340-41.

In Reimerdes the movie industry sought and received an injunction prohibiting the
defendants from linking from their site to places on the Web where users could access DeCSS.  In
this aspect of the case, the court prohibited the defendants from telling others where they could find
this software by linking to sites that made a copy available.  The principle was that a link is just a
way of providing software, and whether giving it on a disk or providing a link to an online
distribution point, making the prohibited software available to users is a violation of the prohibition
on trafficking in circumvention devices.  This the district court perceived as easy in a case where the
link directly began a downloading process, and was easily not the case if a general-purpose
publication, like a newspaper, linked to a broad site that discussed many issues, and included a link
to a copy of the program.   The court described as harder cases instances in which there was some
material on the end of a link, but not a lot other than the prohibited circumvention software, or where
the person linking had intended to facilitate circumvention by linking.  The court therefore set out a
sliding scale of likelihood of finding liability, depending on the intent of the linking and the extent to
which a link was close to, or removed from, being as a practical matter a download button.87  

The difficulty with the approach that the district court in Reimerdes took is that linking is
simply a statement about where information can be found.  Prohibiting people from telling other
people where information can be found, leaving those others free to use that information as they
please is very difficult to square with the first amendment.  A list of links is not fundamentally
different from a newspaper listing of all the bookstores in town where obscene pornography can be
found—as the government’s lawyer conceded during the argument on appeal.  The “intent” factor
that the district court used to mitigate this effect—intent to distribute prohibited materials—would
have allowed imposition of liability against a rag that intended to help its readers get obscene
pornography, but would have exempted a conservative newspaper that published the list as part of
a campaign to boycott the stores.  The general-purpose publication versus dedicated distribution
site factor would have meant that maybe if the rag had enough other content it wouldn’t be liable,
but a person handing out handbills with the same exact list would be liable.  The degree of ex post
judicial judgment as to intent and purpose of the publication would chill speech.  Perhaps, under a
clear and present danger analysis, some links can indeed be prohibited.  A link that, without warning
the person clicking begins to download a virus is a fairly obvious example, because it operates
without the intervention of human cognition.  It plays a purely functional, not communicative role.
But linking to a site that has such a link, particularly with some statement—you can find this virus
here—is already a matter of informing another, not of causing harm.

A more subtle regulation of linking occurs when parties seek to prohibit others from linking
to them or to control how they link to them.  The quintessential case involved a service that
Microsoft offered—sidewalk.com—that provided access to, among other things, information on
events in various cities.  If a user wanted a ticket to the event, the sidewalk site linked that user
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directly to a page on ticketmaster.com where the user could buy a ticket.  Ticketmaster objected
to this practice, preferring instead that sidewalk.com link to its home page, so as to expose the users
to all the advertising and services Ticketmaster provided to the users, rather than solely to the
specific service sought by the user referred by sidewalk.com.  The case settled, and another similar
case, Ticketmaster Corp. v. Tickets.com, Inc.,88 was resolved in an unpublished opinion that
focused on other aspects of the case.  

At stake in these linking cases is who will control the context in which certain information
is presented.  If deep linking is prohibited, Ticketmaster will control the context—the other movies
or events available to be seen, their relative prominence, reviews, etc.  The right to control linking
then becomes a right to shape the meaning and relevance of one’s statements for others.  And if the
choice between Ticketmaster and Microsoft as controllers of the context of information may seem
of little normative consequence, it is important to recognize that the right to control linking could
easily apply to a local library, or church, or a neighbor. 

The general point is this.  On the Net there are a variety of ways in which some people can
provide information about information elsewhere on the Web.  In doing so, they loosen the control
of someone else—be it the government, a third party interested in limiting access to the information
described, or the person offering the information described—over the described information.  In a
series of instances we have seen attempts by people with control over certain information to limit
the ability of others to loosen that control by providing information about the controlled information.
These are not cases in which a person without access to information is seeking affirmative access.
These are cases where someone is seeking the aid of law to control what others say to each other
about information that person wishes to keep controlled.  Understood in these terms, the restrictive
nature of these moves in terms of free speech becomes clear, and the need to subject them to first
amendment scrutiny too becomes clear.

Conclusion

Exclusive  private rights in information exist in tension with individual freedom to read and
express oneself.  This tension is mediated by constitutional constraints placed on Congress when it
enacts such rights, constraints that in practice some lower courts have relaxed.  

The constraints are justified because exclusive private rights in information that are too
strong entail substantial costs in terms of democracy and autonomy.  For both values, the driving
mechanism is that strong exclusive rights increase the importance of large-scale commercial
producers of commodified information, at the expense nonprofit information production and the
emergence of nonproprietary peer production as core elements of our information production
system.  For democracy, that means that more of the information available and the channels of
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communication are funneled through a small number of large commercial media companies, at the
expense of opportunities for a more diverse universe of content and loci of discourse.  For
autonomy, it means that we will have a system with substantially less information of critical and fringe
possibilities, and greater opportunities for some players—the owners of media and “content”—to
structure the information environment of consumers.  It also means that opportunities for enhancing
personal autonomy in both the productive and consumption aspects of individuals’
lives—opportunities made possible by the emergence of peer production—will be more limited.

The constraints are also justified because the political economy of legislation in this field has
a systematic bias towards ever-stronger exclusive rights.  The beneficiaries of the rights see private
and present gains from strengthening rights.  Those who bear the costs are diffuse, and usually the
costs are to be incurred in the future, sometimes by generations not yet born or at least not yet able
to foresee the effects on them. This leads to a systematic overstatement of the benefits and
understatement of the costs of rights.

At present, a number of pressure points are likely to play a central role in defining the
relationship between the constitution and the institution of exclusive private rights in information.
First, the framework I suggest is controversial, and whether or not it will end up reflecting the law
will largely be determined in a number of cases currently in the courts.  Second, the way the first
amendment plays in this debate will be heavily affected by how first amendment law resolves an
internal tension in how that law has responded to the rise of the information economy.  The first
amendment’s gradual extension of rights to corporations, and of the status of speech to what are
essentially the commercial operations of firms in the information economy, pushes towards a new-
Lochnerism for the information economy.  The simultaneous failure to protect individuals from
commercial  overreaching that impoverishes and controls individuals’ information environment
introduces a moral inversion in first amendment law in this area.  The first amendment has come to
protect as central rights that can only be justified instrumentally, often at the expense of individuals
who are the real bearers of intrinsic claims to freedom of speech and expression.  Third, this is an
area in which the form of many of the regulations has the look and feel of private ordering, a
characteristic that tends to confound first amendment law in this area.  Nonetheless, the design of
exclusive private rights should be treated as any other law whose operative characteristic is the
prohibition of speech.  Fourth, how we resolve the first amendment status of the regulation of code
will be immensely important because it will determine how the logical layer of the information
environment is made to comply with, or resist, enclosure of the public domain.  The increasing
sophistication of computers and the ease of translation from human to machine languages
complicates this problem significantly.  Fifth, heightened criminalization is a trend that raises the
stakes of the constitutional debate, and presents one of the most important targets for immediate
resolution.  Sixth, a variety of mechanisms being developed to give some people power to control
information that other people give about information are an area where the first amendment has an
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important role to play in stemming the expanding range of rights to control information that are
intended to sustain the business model of selling information as goods.

What is up for grabs in these debates is the way that information and culture is produced
in the pervasively networked society.  How information is produced and used, who is engaged in
information production and exchange, with what motives, and with what degree of control over what
others see and speak in society will have significant implications for democracy and freedom.  The
constitution cannot be silent or neutral in these questions.  It places its thumb on the scales of
freedom on the side of a robust democratic discourse, of diversity of antagonistic voices, and of
individual expressive autonomy.  
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