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introduction

The last fifteen years has seen arise in both the importance and the
strength of intellectual property rights in the world economy; rights have
expanded in areas ranging from the human genome to the internet and have
been strengthened with legally backed digital fences, lengthened copyright
terms and increased penalties. Is this expansion of intellectual property
necessary to respond to new copying technologies, and desirable because
it will produce investment and innovation? Must we privatize the public
domain to avoid a “tragedy of the commons,” or can the technologies of
cheap copying and global networks actually make common pool
management more efficient than legal monopolies? Questions such as these
have thrown attention on the “other side” of intellectual property: the public
domain. What does the public domain do? What is its importance, its
history, its role in science, art, and in the building of the internet? How is the
public domain similar to and different from the idea of a commons? This
conference, the first major meeting to focus squarely on the topic of the
public domain, will try to answer some of these questions in areas ranging
from the human genome to appropriationist art, from the production of
scientific data to the architecture of our communications networks.

The papers gathered in this collection are attempts to answer these
guestions. On our request, the authors, all of whom are leading thinkers in
the field, have made them available as discussion drafts, lacking the polish,
the reservations, the citations, the second and third thoughts that more time
would have provided. In return, we ask that you be charitable in noticing
typos and slips of the pen, or brain. Thanks to all the contributors for
producing such excellent papers on such short notice.

The Duke Conference on the Public Domain is made possible
by a very generous grant from the Center for the Public Domain
http://www.centerpd.org
Thanks to the Center for their support and in particular to Laurie Racine, Jen
Horney, & Tawnya Louder-Reynolds for all their hard work. We would also
like to acknowledge the support of Duke Law School’s intellectual property
program; thanks to Professors David Lange and Jerome Reichman for
organizing panels, to Eileen Wojciechowski, the conference coordinator and
to Patti Meyer and Kurt Meletzke for countless organizational efforts, to
Daphne Keller and William J. Friedman, the Senior Fellows in Intellectual
Property and the Public Domain & to Lauren Dame, Associate Director of
the Duke Genome, Ethics, Law and Policy Center
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excerpts from the papers

The framing papers for the conference are intended to start the discussion
before the conference even begins. They are arranged in sections
corresponding to the organization of the conference:

the history and theory of the public domain:

3

3 a ‘state of the public domain’ report: digital networks, cultural creation

and basic science

3 subject area 1: the cultural public domain: fair use and appropriation

3 subject area 2: commodification of the public domain: the challenge

for science and innovation

3 subject area 3: the architecture of networks: the public domain in
bandwidth, software and content

3 the constitutionalization of the public domain

3 the history and theory of the public domain 3

james boyle,

the second enclosure movement and the construction of the public
domain We are in the middle of a second enclosure movement; it sounds
grandiloquent to call it "the enclosure of the intangible commons of the mind"
but in a very real sense, that is just what it is.... [This essay argues] thatitis
not enough merely to offer criticisms of the logic of enclosure. What's
needed is deeper; a change in the way that these issues are understood, a
change that transforms even our perceptions of self-interest, making
possible coalitions where none existed before. In.. this essay, | try to
develop the vocabulary and the analytic tools for such a change. | offer an
historical sketch of various types of skepticism about intellectual property,
from the anti-monopolist criticisms of the Framers of the American
Constitution, through the emergence of affirmative arguments for the public
domain, to the use of the language of the commons to defend the possibility
of distributed methods of non-proprietary production. In many ways, it turns
out, concepts of the public domain show the same variation in assumptions,
the same analytic differences, as the concept of property itself. 1 conclude by
arguing that, for a number of reasons, the appropriate model for the change
in thinking that | am arguing for comes from the history of the environmental
movement; the invention of "the environment" as a concept pulls together a
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string of otherwise disconnected issues, offers analytical insight into the
blindnesses implicit in prior ways of thinking, causes perception of common
interest where none was seen before. Like the environment, the public
domain must be "invented" before it is saved. Like the environment, like
"nature,” the public domain turns out to be a concept that is considerably
more slippery than many of us realize. And like the environment, it turns out
to be useful, perhaps even necessary, nevertheless...

charlotte hess and elinor ostrom
artifacts, facilities, and content: information as a common-pool
resource

[Clompetition for ownership of previously shared resources is not unique to
the public domain of knowledge. . .. The goal of this paper is to summarize
the lessons learned from a large body of international, interdisciplinary
research on common-pool resources (CPRs) in the past 25 years and
consider its usefulness in the analysis of the information as a resource. We
will suggest ways in which the study of the governance and management of
common-pool resources can be applied to the analysis of information and
“the intellectual public domain.”. .. As one of the framing papers for this
conference, we will focus on the language, the methodology, and outcomes
of research on common-pool resources in order to better understand how
property regimes affect the provision, production, distribution, appropriation,
and consumption of scholarly information. Our brief analysis will suggest that
collective action and new institutional design play as large a part in the
shaping of scholarly information as do legal restrictions and market forces.

3 a ‘state of the public domain’ report: digital networks, cultural

production and basic science® 3

pamela samuelson,

digital information, digital networks, and the public domain [S]ome of
what is in the public domain is detritus; some of what is valuable in the public
domain might be better utilized if propertized to some degree; other parts of
the public domain need to remain open and unownable as sources for future
creations. In the course of explaining why | embrace this seemingly
contradictory perspective, | will offer a map of the public domain. This map is

! The paper on science and the public domain, from J.H. Reichman & Paul Uhlir, will be
available later.



a useful prelude to a discussion of possible impacts of various legal and
policy developments affecting the digital public domain. Some initiatives, |
will argue, would have adverse effects on the digital public domain, while
others may not. This paper will identify a number of threats to the public
domain that deserve attention. It will also celebrate contributions that
digitalization and digital networks have made in extending the public domain
and enabling projects to preserve the digital commons.

negativland,

two relationships to a cultural public domain A question to consider is
this: should those who might be borrowed from have an absolute right to
prevent all such free reuses of their properties, even when the reuse is
obviously part of a new and unique work? Do we want to actually put all
forms of unauthorized reuse under the heading of "theft,” implicating a
socially valuable art form such as collage with criminal intent - a form which
may be making controversial social or cultural points and cannot operate
true to its vision when, regardless of whether or not it can afford the price of
authorization, prior permission is required? We'd like to see copyright law
acknowledge the logical and inalienable right of artists, not publishers or
manufacturers, to determine what new art will consist of.

3 subject area study 1: creativity, appropriation, culture and the
public domain 3

david lange and jennifer lange anderson,

copyright, fair use and transformative critical appropriation Inthis
essay we propose an extended interpretation of copyright's fair use doctrine.
Building on expanded readings of earlier scholarly work and case law, we
suggest that fair use must be understood to make deliberate room for
transformative appropriation of copyrighted work whenever the appropriation
and transformation are necessary steps toward the realization of significant
social criticism. . . . Our proposal would substantially limit the present ability
of a copyright proprietor to employ infringement theories so as to impede
social commentary arising from transformative appropriations of copyrighted
work. It would do so by recognizing an affirmative presumption of fair use in
the settings we describe, in terms more readily accessible to the creators of
appropriative social criticism than is now the case. We believe that these
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changes would represent a significant improvement in the fair use doctrine
itself.

3 subject area study 2: commodification of the public domain:
the challenge for science & innovation 3

arti k. rai and rebeccas. eisenberg,

the public and the private in biopharmaceutical research [Bliomedical
research comes from a . . . tradition of open science, in which longstanding
norms call for providing free access to new knowledge in the public domain.
This tradition has eroded considerably over the past quarter century as
patent claims have reached further upstream from end products to cover
fundamental discoveries that provide the knowledge base for future product
development. . . . [A significant factor] promoting intellectual property claims
in the early stages of biomedical research has been the explicit policy of the
U.S. government to promote patenting of government-sponsored research
results by universities, government agencies, and other recipients of federal
research funds. . .. We believe that the time is ripe to alter the Bayh-Dole
Act to give funding agencies more latitude in guiding patenting and licensing
activities of their grantees. More generally, we would welcome recognition
by Congress that patenting is not always or even usually the best way to
maximize the social value of inventions and discoveries made with federal
funds.

3 subject area study 3: from anarchist software to peer2peer
culture: the public domain in bandwidth, software and content 3

lawrence lessig,

the architecture of innovation  Our future is this: the free speech clause
of the first amendment will be read to entitle those who own the wires to
change the logical layer and make it owned as well. . . and the free culture
that we have seen flourish in this commons built by the Internet will be
captured and controlled again by those who control most of the content and
by those who succeed in Congress in expanding their control from the
imperfect to the perfect. The future of control will get built by an idea; the idea
that property is good so more property is better. It will get sanctioned by a
culture that has forgotten any distinction, and that is so blinded by what is has
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forgotten that it does not even notice when the most extraordinary innovation
that our culture has seen since Thoreau was a name most Americans could
spell is built. . . on an architecture that mixes freedom and control; that built
property within a commons; that got its life from this mix of property and the
commons.

3 the constitutionalization of the public domain? 3

yochai benkler

through the looking glass: alice and the constitutional foundations of
the public domain Exclusive private rights in information exist in
tension with individual freedom to read and express oneself. This tension is
mediated by constitutional constraints placed on Congress when it enacts
such rights, constraints that in practice some lower courts have relaxed. The
constraints are justified because exclusive private rights in information that
are too strong entail substantial costs in terms of democracy and autonomy. .
.. What is up for grabs in these debates is the way that information and
culture is produced in the pervasively networked society. . . . The constitution
cannot be silent or neutral in these questions. It places its thumb on the
scales of freedom on the side of a robust democratic discourse, of diversity
of antagonistic voices, and of individual expressive autonomy.
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The Second Enclosure Movement and the

Construction of the Public Domain
James Boyle!

The law locks up the man or woman
Who steal s the goose from off the common
But leaves the greater villain loose
Who steals the common from off the goose.

The law demands that we atone
When we take things we do not own
But leaves the lords and ladies fine
Who take things that are yours and mine.

The poor and wretched don't escape
If they conspire the law to break;
This must be so but they endure

Those who conspire to make the law.

The law locks up the man or woman
Who steal s the goose from off the common
And geese will still a common lack
Till they go and steal it back?

The Second Enclosure M ovement

Thispoemisone of the pithiest condemnations of the English Enclosure

Movement, theprocessof fencing off commonland andturningitinto private property.
(Althoughwerefer toit as* THE enclosure movement” it wasactually aseries of
enclosuresthat sartedinthe 15" century and went on, with differing means, endsand
varietiesof stateinvolvement, until the19™.) Thepoemmanagesinafew linestocriticize

! Professor of Law Duke Law School. E-mail boyle@law.duke.edu Essays http://james-

boyle.comThisisapreliminary discussion draft produced for the Conference on the Public Domain
at Duke Law School, Nov 9-11. Thanksto Y ochai Benkler and Larry Lessig for comments, and to Matt

Jones, Greg Manter and VictoriaVVon Portatius for their research.
2 Anon. Most commonly assumed to be aresponseto Sir Charles Platt’s enclosure efforts
of 1764, though other provenances are also offered.
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2 SECOND ENCLOSURE MOVEMENT [BoyLE: 10/01

doublestandards, exposetheartificia and controversial natureof property rightsandto
takeadapat thelegitimacy of statepower. Anditdoesitall withhumour, withoutjargon
andinrhyming couplets. Academics(includingthisone) shouldtakenote. Likemost of
the criticismsof theencl osuremovement, thepoem depi ctsaworld of rapacious, state-
aided* privatization,” aconversioninto privateproperty of somethingthat had formerly
been common property, or perhapshad been outsideof theproperty systemaltogether.
Sir ThomasM orewent further, though heused sheep rather than geeseto makehispoint.
Hearguedthat Enclosurewasnot merely unjustinitsalf, but harmful initsconsequences:
a cause of economic inequality, crime and social dislocation.

Butyet thisisnot only thenecessary causeof stealing. Thereisanother,
which, as| suppose, isproper and peculiar toyou Englishmenalone.
What isthat, quoththe Cardinal ?forsoothmy lord (quoth 1) your sheep
that werewont to beso meek and tame, and so smal | eaters, now, asl
hear say, bebecomeso great devourersand sowild, that they eat up, and
swallowdownthevery menthemselves. They consume, destroy, and
devour whol efields, houses, and cities. For look inwhat partsof therealm
dothgrow thefinest andthereforedearest wool, therenoblemenand
gentlemen....leavenogroundfor tillage, they enclosedll into pastures; they
throw down houses; they pluck downtowns, andleavenothing standing,
but only the churchto be made asheep-house....Thereforethat one
covetousandinsatiablecormorant and very plagueof hisnativecountry
may compassabout and enclosemany thousand acresof groundtogether
within one pale or hedge, the husbandmen be thrust out of their own..3

TheEnclosuremovement continuesto draw our attention. Itoffersirresistible
ironi esabout thetwo-edged sword of “respect for property,” andlessonsabout theway
inwhichthestateactually definesand enforcesproperty rightsto promotecontroversial
social goals. Itsmost strident criticsarguethat theenclosuremovementimposed
devastating costson onesegment of society. Someof thesecostswerebrutally and
relentlessy “material,” —for example, theconversionof croftersand freeholdersintodebt-
peons, seasonal wage-laborersor simply, asMorearguedinUtopia, intobeggarsand
thieves. But other harmswereharder toclassify; thelossof aformof life, therelentless
power of market logictomigrateto new areas, disrupting traditional social relationships
and perhapsevenviewsof thesdf, or therel ationship of human beingsto theenvironment.

8 Thomas More, UToPIA 32 (1947)



3 SECOND ENCLOSURE MOVEMENT [BoyLE: 10/01

Y ouknow thekind of thing—if weput onour cultural studieshatswecan produceit by
theyard. “ Thelandscapepaintersof the 18" and 19" century put thenobleownersof
property either literally or figuratively at thefront of their landhol dings, gazing out over
empty pastoral vistas, thedetached but sel f-sati sfied mastersof all they survey. Earlier
paintings, suchasBreughel’ s* Harvesters,” by contrast, had depi cted peopleashbothin
and of thelandscape. Land hasmoved from being part of thelife-worldtobeinga
commodified and alienated entity —an object of property, separatefromtheself, subject
to thesoledespoticdominionthatisthemark of aproperty regime” Or somethinglike
that.

So muchfor thebad sideof theenclosuremovement. For many economic
historiansthough, everything | havesaid uptonow istheworst kind of sentimental bunk,
romanticizingaformof lifethat wasneither comfortablenor noble, and certainly not very
egalitarian. The big point about the enclosure movement wasthat itworked; this
innovationin property systemsallowed an unparallel ed expansion of productive
possihilities. By transferring theinefficiently managed commonland intothehandsof a
singleowner, enclosureescaped theaptly-named tragedy of thecommons. It gave
incentivesfor largescal einvestment, allowed control over exploitationandingeneral
insuredthat theresourcecould beused most efficiently. Thefeuda lordwouldnotinvest
indrainageschemes, sheep purchase, or croprotationthat mightincreaseyieldsfromthe
common. Heknew all towell that thefruitsof hislabor could beappropriated by others.
Strong private property rightsand singleentity control avoidthetragediesof both overuse
and underinvestment; moregrainwill begrown, moresheegpraised: consumerswill benefit,
fewer peoplewill starveinthelongrun. If thepriceof thissocial gainisagreater
concentration of economic power, theintroduction of market forcesinto areaswherethey
previously had not been so obvious, the disruption of a modus vivendi with the
environment, thensobeit. Thepopul ationexpans onthat followedthemassdeathsof the
sixteenth century wasdriveninpart by thesurplusproducedthrough enclosure. Those
who weeptearsabout theterribleeffectsof privateproperty shouldreaizethatitliterally
saveslives. Or so say enclosure’s defenders.

Thisisall very well. But what doesit havetodowithintellectual property? We
areinthemiddleof asecond enclosuremovement; it soundsgrandiloquenttocall it“the
enclosureof theintangiblecommonsof themind” butinavery real sense, thatisjust what
itis.* True,thenew state-created property rightsare” intellectual” rather than“real,” but

4 The analogy to the enclosure movement has been too succulent to resist. To my
knowledge, Ben Kaplan, Pamela Samuleson, Y ochai Benkler, David Lange and Keith Aoki have all
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4 SECOND ENCLOSURE MOVEMENT [BoyLE: 10/01

onceagainthingsthat wereformerly thought aseither common property or as* un-
commodifiabl e,” asoutsideof themarket, arecovered with new, or newly extended
property rights.

Takethehumangenomeasanexample. Again, thesupportersof enclosurehave
arguedthat thestatewasright to stepinand extend thereach of property rights; that only
thisway couldweguaranteethekind of investment of time, ingenuity and capital necessary
to producenew drugsand genetherapies. Tothequestion,  should therebepatentsover
human genes? thesupportersof enclosurewouldanswer again, “ private property saves
lives” Again, theopponentsof enclosurehaveclaimedthat our genome*belongsto
everyone’ thatitisliteraly “thecommon heritageof humankind,” that it should notand
perhaps i n some sensecannat beowned and that the consequencesof turningover the
human genometo privateproperty rightswill bedreadful, asmarketlogicinvadesareas
whichshould bethefarthest fromthemarket. Instoriesabout stemcell patents, andgene
sequence patents, criticshave mused darkly about theway inwhichthestateissimply
handing over monopoly power to afew individualsand corporations, potentially
introducing bottlenecksand coordination coststhat d ow downinnovation. Alongsidethese
accountsof thebeneficiariesof thenew property scheme, run news-storiesabout those
whowerenot sofortunate, thecommonersof thegenetic enclosure; law studentsacross
Americanow reedMoorev. Regents aCaliforniaSupreme Court casedeci ding that poor
Mr. Moorehad noproperty interestinthecellsderivedfrom hisspleen. Thecourttellsus
that giving privateproperty rightsto* sources’ would slow thefree-wheeling practice
researchershaveof sharingtheir cell lineswithal and sundry. (Oneimaginesstyrofoam
cool erscriss-crossing thecountry by Federal Expressinanorgy of communisticflesh
swapping.) Thedoctorswhoseinventivegeniuscreatedabilliondollar cdl linefromMr.
Moore’s“naturally occurringraw material” by contrast, aregranted apatent. Private
property rightshere, by contrast, areanecessary incentivetoresearch. Theeconomists
onbothsideof theenclosuredebate concentrateontheefficient all ocation of rights.
Popular discussionontheother hand, doubtlessdemonstrating areprehensiblelack of
rigor, returnsagainand againto morenaturalistic assumptionssuch as” common-ness’ of
the property involved or the idea that one owns one’s own body.

employed thetrope, as| have myself on previousoccasions. For aparticularly thoughtful and careful
development of the parallelism between the two enclosure movements see Hannibal Travis, Pirates
of the Information Infrastructure: Blackstonian Copyright and the First Amendment 15 BERKELEY
TECH. L.J. 777 (2000).

5 | might be suspected of anti-economist irony here. In truth, neither side's arguments are
fully satisfying. Itiseasy, oh so easy, to agree with Richard Posner that the language of economics

4



5 SECOND ENCLOSURE MOVEMENT [BoyLE: 10/01

Thegenomeisnottheonly areatobepartialy “ enclosed” duringthisprocess; the
processof expansionof intellectual property rightshasbeenremarkableinevery field of
endeavour —frombusinessmethod patents, totheDigital Millennium Copyright Act, to
trademark antidilutionrulings, tothe European Database Protection Directive. Theold
limitstointellectual property rights-- theanti-erosionwallsaround thepublicdomain--
area sounder attack. Theannual processof updating my syllabusfor abasiclntellectua
Property Courseprovidesani cesnapshot of whatisgoingon. | canwax nostalgiclooking
backtoafiveyear oldtext, withitsconfidentlist of subject matter thatintellectual
property rightsoouldn't cover, theprivilegesthat circumscribedtherightsthat did exist,
the length of timebeforeawork fall sintothepublicdomain. Ineach case, thelimitshave
been eaten away.

Tobesure, thereisadanger of overstatement. Thevery fact that thechanges
have been so one-sided makesit hard toresist exaggerating their impact. In1918
Brandei sconfidently claimedthat “ [t hegeneral ruleof law is, that thenobl est of human
productions -- knowledge, truthsascertai ned, conceptions, and ideas—become, after
voluntary communicationtoothers, freeastheair tocommonuse.” That baseline--
intellectual property rightsaretheexceptionrather thanthenorm: ideasandfactsmust
alwaysremaininthepublicdomain—isstill supposedtobeour startingpoint.® Itis,
however, under attack. Both overtly and covertly thecommonsof factsandideasisbeing
enclosed. Patentsareincreasingly stretched outtocover “ideas’ that 20yearsagoall
scholarswoul d haveagreed were unpatentabl e; the so-call ed businessmethod patents,
whichcover such”inventions’ as auctionsor accounting methodsarean obviousexample.
Most troubling of all aretheattemptstointroduceintellectual property rightsover mere
compilationsof facts. If Anglo-Americanintellectud property law had anarticleof faith,
itwasthat unoriginal compilationsof factswouldremaininthepublicdomain, that this
protectionof theraw material of science and speech wasasimportant to the next
generationof innovationastheintellectual property rightsthemselves. Thesystemwould
hand out monopoliesininventionsandinoriginal expression—thefactsbelow (andthe
ideasabove) wouldremainfreefor al tobuild upon. But thispremiseisbeing undermined.
Someof thechallengesaresubtle; in patent law, stretchedinterpretati onsof novelty and

offersa"thin and unsatisfying epistemology" through which to understand theworld. On the other
hand, explaining what it meansto "own ones own body," or specifying the non-commodifiable limits
on the market turns out to be aremarkably tricky business, as Margaret Jane Radin has shown with
great elegance. Margaret Jane Radin, CONTESTED COMMODITIES (1996)

5Y ochai Benkler, Free as the Air to Common Use: First Amendment Constraints on
Enclosure of the Public Domain, 74 N.Y.U. Law Review, 354 (1999).
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6 SECOND ENCLOSURE MOVEMENT [BoyLE: 10/01

non-obviousnessallow intellectual property rightsto movecloser and closer tothe
underlying data-layer; gene sequence patentscomevery closeto beingrightsover a
particular discovered arrangement of data-- C's,G’s, A’ sand T’ s. Other challengesare
overt; theEuropean Database Directivedoes(and thevariousproposed databasebillsin
theUnited Stateswoul d) createproprietary rightsover compilationsof facts, oftenwithout
eventhecarefully framed exceptionsof thecopyright scheme; such astheusefully protean
category of “fair use.”

Theolder strategy of intellectual property law wasa“ braided” one; thread athin
layer of intellectual property rightsaround acommonsof material fromwhichfuture
creatorswoulddraw. Eventhat thinlayer of intellectua property rightswaslimitedsoas
to allow accesstothematerial whentheprivate property owner might chargetoo much,
or just refuse; fair useallowsfor parody, commentary and criticism, and also for
“decompilation” of computer programssothat Microsoft Word' scompetitorscanreverse
engineer itsfeaturesinorder to makesurethat their program can convert Wordfiles.
(Thosewho prefer topographi cal metaphorsmightimagineaquilted patternof publicand
privateland, withlegal rulesspecifyingthat certain areas, beachessay, can never be
privately owned and accompanying rulesgiving publicrightsof way through privateland
if thereisadanger that accessto thecommonsmight otherwisebeblocked.) It may sound
paradoxical tosay it, butinavery real sense, protection of thecommonswasoneof the
fundamental goal sof intellectual property law. Inthenew visionof intellectual property,
however, property should beextended everywhere; moreisbetter. Expansionsof
patent ableand copyrightablesubject matter, lengthening of thecopyright term, givinglegd
protectionto“digital barbedwire,” evenif itisusedinparttoprotect againstfair use: each
of thesecan beunderstood asavoteof no confidenceintheproductive powersof the
commons. Weseemto beshiftingfrom Brandel s sassumptionthat the® noblest of human
productionsarefreeastheair tocommonuse’ totheassumptionthat any commonsis
inefficient if not tragic.

Theexpansionismorethanaformal one. It usedtoberelatively hardtoviolate
anintellectua property right. Thetechnologiesof reproductionor theactivitiesnecessary
toinfringewerelargely, though not entirely, industrial. Thepersonwiththeprinting press
who choosestoreproduce a bookisalot different fromthe personwholendsthebook
to afriend, or takesachapter into class. Thephotocopier makesthat distinctionfuzzy, the
networked computer erasesit altogether. Inanetworked society copyingisnot only easy,
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itisasinequanon of transmission, storage, cachingand somewould claim, evenreading.’
Asbioinformati csblursthelinebetween computer modeling and biologicd research, digital
productiontechniquesblur thelinebetweenlistening, editingandrecreeting. “Rip, mix and
burn,” saysthe Appleadvertisement. It marksaworld inwhich the old regime of
intellectual property, operating upstream asaformof industrial unfair competitionpolicy,
hasbeenreplaced. Intellectual property isnow in, and on, thedesktop, implicatedin
routinecreative, communicativeand just plain consumptiveactsthat each of usperforms
everyday. Thereachof therightshasbeen expanded at the same moment that their
practical effect has been transformed.

Sofar | havearguedthat thereareprofound similaritiesbetweenthefirst enclosure
movement and our contemporary expans on of intellectua property. Onceagainthecritics
and proponentsof enclosurearelockedinbattle; hurling at each other incommensurable
claimsabout innovation, efficiency, traditional values, theboundariesof themarket, the
savingof lives, thelossof familiar liberties. Onceagain, oppositiontoenclosureis
portrayed aseconomicaly illiterate; thebeneficiariesof enclosuretel | usthat anexpansion
of property rightsisneeded in order to fuel progress. Indeed, the post Cold War
‘Washington Consensus' isinvokedto claimthat thelesson of history itself isthat theonly
way onegetsgrowth and efficiency isthrough markets, property rights, surely, arethesine
gua non of markets.

Butif therearesimilaritiesbetween our two enclosures, thereareal so profound
dissmilarities; thenetworked commonsof themind hasmany different characteristicsfrom
thegrassy commonsof Old England.® | want to concentratehereontwokey differences

" See Jesicca Litman, DIGITAL CoPYRIGHT (2001); James Boyle SHAMANS, SOFTWARE AND
SPLEENS; LAW AND THE CONSTRUCTION OF THE INFORMATION SOCIETY (1996).

8 Thedifferencesare particularly strong inthe argumentsover “desert” -- arethese property
rights deserved or arethey simply violationsof the publictrust, privatizations of thecommons? Thus
forexample, somewould say that we never had the sametraditional claimsover the genetic commons
that the victims of the first enclosure movement had over theirs; thisis more like newly discovered
frontierland, or perhapseven privately drained marshland, thanitislikewell-known common land that
all have traditionally used. Inthiscase, theencloserscan claim (though their claimsaredisputed) that
they discovered or perhaps simply made usabl etheterritory they seek to own. Theopponentsof gene
patenting, ontheother hand, turn morefrequently than thefarmersof the 18" century to religious and
ethical arguments about the sanctity of life and the incompatibility of property with living systems.
These arguments, or the appeals to free speech that dominate debates over digital intellectual
property, have no precise analogue in debates over hunting or pasturage though again there are
common themes. For example, we are already seeing nostalgic laments of the loss of theimmemorial
rights of internet users. At the same time, the old language of property law is turned to this more

7
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betweentheintellectual commonsand thecommonsof thefirst enclosuremovement:
differencesthat shouldlead usto question whether thiscommonsistruly tragicandtoask
whether stronger intellectua property rightsreally arethesolutionto our problems. These
differencesarewell-known, indeed they arethestarting point for most intel lectua property
law. Nevertheless, alittlereflection onthemmight hel pto explain both the problemsand
the stakes in the current wave of expansion.

Unliketheearthy commons, thecommonsof themindisgenerally “ non-rival.”
Many usesof landaremutudly exclusive. If | amusingthefieldfor grazing, it may interfere
withyour planstouseitfor growingcrops. By contrast, agenesequence, anMP3fileor
animagemay beused by multipleparties; my usedoesnotinterferewithyours. To
smplify acomplicated analysis, thismeansthat thedepredationsthrough overusewhich
affectfid dsandfisheriesaregenerally not aproblemwiththeinformationa orinnovationa
commons. (Theexceptionstothisstatement turn out to befascinating; intheinterestsof
brevity | will ignorethementirely.) Thusonetypeof tragedy of thecommonsisavoided.
Theconcernsintheinformational commonshavetodowithadifferent kind of collective
action problem: theproblem of incentivesto createtheresourceinthefirst place, rather
thantheproblemof itsoveruseoncecrested. Thedifficulty comesbecauseof theideathat
informationgoodsarenot only non-rival (usesdonotinterferewitheach other) they are
al so assumedtobenon-excludable(itisimpossible, or at least hard, to stop oneunit of the
good fromsatisfyinganinfinitenumber of usersat zeromarginal cost.) Pirateswill copy
the song, themousetrap, thedrugformula. Therest of argumentiswell known. Lacking
anability toexclude, creatorswill beunableto chargefor their creations; therewill be
inadequateincentivesto create. Thusthelaw must stepinand createalimited monopoly
called an intellectual property right.

Thisisawell-knownargument; but it hasrecently acquired an historica dimension;
ateleology of intellectua property maximalism. If thereasonfor intellectual property rights
isthenon-rivalrousand non-excludabl enatureof thegoodsthey protect thensurely the
historical loweringof copyingand transmission costsimpliesacorresponding needto
increasethestrength of intellectual property rights. Imaginealine. Atoneendsitsamonk
painstakingly transcribing Aristotle’ sPoetics. Inthemiddle, liesthe Gutenberg printing
press. Threequartersof theway al ongthelineisaphotocopying machine. Attheend,
liesthelnternet and theonlineversionof thehumangenome. Ateachstage, copying costs
arelowered; goodsbecomebothlessrival andlessexcludable; my MP3filesareavailable

evanescent subject matter; afavorite articletitleis“The Ancient Doctrine of Trespassto Websites.”
(I. Trotter Hardy, The Ancient Doctrine of Trespassto Web Sites, 1996 J. OnlineL. art. 7).

8
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to anyoneintheworldrunning Napster. Songscan befound and copiedwith ease; the
symbolicendof rivalry comeswhen | am playingthesongin Chapel Hill at thevery
moment that you areboth downloading andlisteningtoitin Kazakhstan. Nowthat’s
non-riva. My pointisthat thereseemsto bean assumptionthat thestrength of intellectua
property rightsmust vary inversely withthecost of copying. Todeal withthemonk-
copyist, weneed nointellectual property right; physical control of themanuscriptisenough.
To deal with Gutenberg pressweneedthestatuteof Anne; todeal withthelnternetwe
needtheDigital Millennium Copyright Act, theNo Electronic Theft Act, the Sonny Bono
Term Extension Act, and perhapseventhe Collectionsof Information Anti-Piracy Act.
Ascopying costsapproach zeroasymptotically, intel lectual property rightsmust approach
perfect control. Andif agreater proportion of product valueand GNPisnow intheform
of informationval ue-added, then obviously wehaveanindependent reasonto need
strengthened protection; a $5 padlock would do for a garden shed, but not for a vault.

Likeany attractivebut mideadingargument, thisonehasal ot of truth. Theinternet
doeslower thecost of copying, andthusthecost of illicit copying. Of course, thesame
processa solowersthecostsof production, distribution and advertising anddramatically
increasesthesizeof thepotential market. Isthe* net” result, then, alosstoright-holders
suchthat weneedtoincreaseprotectioninorder tomaintainaconstant level of incentives?
Alarge, leaky, market may actually providemorerevenuesthanasmall oneover which
on€ scontrol ismuch stronger. What’ smore, thesametechnol ogiesthat allow for cheap
copying asoallow for swift and encyclopedi c search engines—thebest detectiondevice
forillicit copying ever invented. It would beimpossibleto say, onthebasisof theevidence
we have, that ownersof protected content arebetter or worseoff asaresult of theNet.
(M yintuitions-- and our historical experiencewithprior ‘ dangerous copyingtechnologies
suchastheV CR -- point strongly tothepositionthat they arebetter off; but therereally
i sn’tenoughevidenceeither way.) Thustheideathat wemust inevitably strengthenrights
ascopying costsdeclinejust doesn’ t holdwater. And giventheknown staticand dynamic
costsof monopolies, andthecongtitutiona injunctiontoencouragethe progressof science
andtheuseful arts, theburden of proof should beonthoserequesting new rightsto prove
their necessity.

How about theargument that theincreasingimportanceof informationva ue-added
andinformationintensiveproductsto theworld economy meansthat protection must
increase?M ust theinformati on commonsbeencl osed becauseitisnow amoreimportant
sector of economicactivity? (Remember, | amtalking hereaboutincreasesinthelevel
of rights; protecting new subject matter for longer periodsof time, criminaizing certain

9
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technologies, makingitillegal to cut through digital fences, evenif they havetheeffect of
foreclosing previoudy lawful uses, and soon. Each of thesehastheeffect of diminishing
thepublicdomaininthenameof national economicpolicy.) Thiswascertainly oneof the
argumentsfor thefirst enclosuremovement; for exampl e, duringthe Napoleonic War

encl osurewasdefended asanecessary method of increasing theefficiency of agricultural

production, now avital sector of awartimeeconomy. Herewecometo another big
difference betweenthecommonsof themind and theearthy commons. Ashasfrequently
beenpointed out,’information productsarefrequently madeout of fragmentsof other
information products; your information output issomeonee e’ sinformationinput. These
inputsmay besnippetsof code, discoveries, prior research, images, genresof work,

cultural references, databasesof singlenucl eotidepolymorphisms: al of theseform part of
theraw materia for futureinnovation. Andevery potential increaseof protectionover your
productsalsoraisesthecostsof, or reducesyour accessto, theraw material youmight
havebuiltthoseproductsfrom. Thebaanceisadelicateone; oneNobel prizewinning
economist hasclaimedthatitisactually impossibleto strikethat bal ance so asto produce
aninformationally efficient market.® Whether or notitisimpossibleintheory, itissurely
adifficult probleminpractice. Inother words, evenif enclosureof thearablecommons
alwaysproduced gains(itsalf asubject of debate), enclosureof theinformation commons
clearly hasthepotentia toharminnovationaswell astosupportit™ Moreproperty rights,
eventhoughthey supposedly offer greater incentives, do not necessarily makefor more
and better productionandinnovation. Sometimesjust theoppositeistrue. It may bethat
intellectua property rightsdowdowninnovation, by putting multi pleroad-blocks, multiple
necessary licenses, intheway of subsegquent innovation. Themost recent exampleof this
phenomenonweremultiplelega roadblocksinbringing“ GoldenRice” tomarket.? Using

9 E.g. Jessica Litman, The Public Domain, 39 Emory L.J. 965 (1990); Pamela Samuelson.T he
Law & Economics of Reverse Engineering (with Suzanne Scotchmer); Landes & Posner, Economic
Analysis of Copyright; James Boyle, SHAMANS, SOFTWARE AND SPLEENS (1996)

10 Sanford J. Grossman & Joseph E. Stiglitz, Onthe | mpossibility of I nfor mationally Efficient
Markets, 70 AM. ECON. REV. 393 (1980)

1 For a more technical account, see James Boyle, Cruel, Mean or Lavish?: Economic
Analysis, Price Discrimination and Digital Intellectual Property 536 Vanderbilt Law Review 2007
(2000) http://www.vanderbilt.edu/L aw/lawreview/vol 536/boyl e.pdf

12 For afascinating study of the various issues involved and the strategies for working
around them see R. David Kryder, Stanley P. Kowal ski and Anatole F. Krattiger, TheIntellectual and
Technical Property Components of pro-Vitamin A Rice (GoldenRiceTM): A Preliminary
Freedom-To-Operate Review http://www.isaaa.org/publications/briefs/Brief 20.htmHere of course,
one hasto set off the delays and increased costs caused by the web of property rights against the
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aniceinversionof theideaof thetragedy of thecommons, Heller and Eisenbergreferred
totheseeffects—thetransaction costscaused by myriad property rightsover thenecessary
components of somesubseguentinnovation — as“ The Tragedy of TheAnti-Commons.” 3

My argumentsso far havetaken asagiventheincentives/collectiveaction
problemstowhichintellectual property isaresponse. | havediscussedtheextenttowhich
thelogicof enclosureworksfor thecommonsof themind aswell asitdidfor thearable
commons, takinginto account theeffectsof aninformation society and aglobal internet.
What | havenot doneisasked whether aglobal network actual ly transformssomeof our
assumptionsabout theway that creation happensinaway that actually reshapesthe
debateabout theneedfor incentives—at leastincertainareas. Butthisisexactly the
guestion that needs to be asked.

For anyoneinterestedintheway that networkscan enablenew collaborative
methodsof production, thefirst caseto study isthefree software movement, or the
broader but |ess vociferous movement that goes under the name of open source
software Thissoftwareisrel eased under aseriesof licenses-- themostimportant being
the General PublicLicenseor GPL. TheGPL specifiesthat anyonemay copy the
software, providedthelicenseremainsattached and the* sourcecode” for thesoftware
alwaysremainsavailable!® Usersmay add to or modify thecode, may buildonitand
incorporateitintotheir ownwork, but if they do sothenthenew program createdisal so
covered by theGPL. Somepeoplerefer tothisasthe® viral” natureof thelicense; others
findtheterm offensive. The point, however isthat theopen quality of thecreative

benefits to the subsequent innovator of patent-inspired prior art. But when the qualification levels
forintellectual property protection are set too low, then the benefits are minuscule and the costs very
high.

13 Michael A. Heller and Rebecca S. Eisenberg, “Can Patents Deter Innovation? The
Anticommonsin Biomedical Research,” Science, 1 May 1998

14 Glyn Moody , REBEL CoDE: LINUX AND THE OPEN SOURCE REVOLUTION, (2001); Peter
Wayner, FREE FOR ALL: How LINUX AND THE FREE SOFTWARE MOVEMENT UNDERCUT THE
HIGH-TECH-TITANS, (2000). Eben Moglen, Anarchism Triumphant: Free Software and the Death of
Copyright http://emoglen.law.columbia.edu/publications/anarchism.html

5 Proprietary, or “binary only” software is generally released only once the source code
has been compiled into machine readabl e object code format, aform that isimpenetrable to the user.
Even if you were a master programmer, and if the provisions of the Copyright Act, the appropriate
licenses and the DM CA did not forbid you from doing so, you would be unable to modify commercial
proprietary software so as to customize it for your needs, remove a bug, or add a feature. Open
source programmers say disdainfully that it islike buying acar with *“the hood welded shut.”
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enterprisespreads; itisnot ssmply adonation of aprogramor awork tothepublicdomain,
but acontinual accretioninwhichall gainthebenefitsof theprogramonpainof agreeing
to give their own additions and innovations back to the communal project.

The freesoftwareand open source softwaremovementshave produced software
that rivals, and many would say, exceedsthe capabilitiesof conventional proprietary,
binary-only software. Itsadoptiononthe” enterpriselevel” isimpressive, asisthenumber
and enthusiasm of thevarioustechnical encomiatoitsstrengths. Butitisnot merely that
the softwareworkstechnically, that it isanexampleof widespread, continued highquality
innovation. Theremarkablethingisthat it workssocialy, it worksasacontinuing system;
thisisbeingdoneby anetwork largely consisting of volunteers, or at | east of peoplewho
arenot paiddirectly for their roleincodewriting. Here, it seems, wehaveaclassicpublic
good—codethat canbecopiedfredly, and sold or redistributed without paying thecreator
or creators. Thissoundslikeaclassictragedy of thecommonsof thekindthat | described
inthefirst section. Obviously, withanon-rival, non-excludablegoodlikesoftware, this
method of productioncan’t besustained; thereareinadequateincentivesto ensure
continued production. E pur si muove asGallileoisreputedtohavesaidinthefaceof
Cardinal Bellarmine’ scertainties, “ Andyetitmoves.” Thereisabroaddebateonthe
reasonsthat thesystemworks; arethe motivationsthoseof thegift economy?lsthis
actually aformof potlatch; inwhich onegainsprestigeby theextravaganceof the
resourcesone”“wastes’ ? Isitanimplicit resumebuilder that paysoff inother ways? Is
itdrivenby thespecies-being, theinnatehuman|oveof creationthat continual ly drivesus
to createnew thingsevenwhen homo economicuswoul d beat homeinbed, mumbling
about public goods problems?

6 For aseminal statement see Moglen, Anarchism Triumphant. ["I]ncentives' ismerely a
metaphor, and as a metaphor to describe human creative activity it's pretty crummy. | have said this
before, but the better metaphor arose on the day Michael Faraday first noticed what happened when
he wrapped a coil of wire around amagnet and spun the magnet. Current flowsin such awire, but we
don't ask what the incentiveisfor the electrons to leave home. We say that the current results from
an emergent property of the system, which we call induction. The question we ask is "what's the
resistance of the wire?' So Moglen's Metaphorical Corollary to Faraday's Law saysthat if you wrap
the Internet around every person on the planet and spin the planet, software flowsinthe network. It's
an emergent property of connected human minds that they create things for one another's pleasure
and to conquer their uneasy sense of being too alone. The only question to ask is, what's the
resistance of the network? Moglen's Metaphorical Corollary to Ohm's Law statesthat the resistance
of the network is directly proportional to the field strength of the "intellectual property” system. So
the right answer to the econodwarf is, resist the resistance.”

http://emoql en.l aw.col umbia.edu/publications/anarchism.html
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Y ochai Benkler and | would arguethat thesequestionsarefunto debate but
ultimately irrdlevant. Benkler’s way of puttingitischaracteristically elegant, evenformal
initsprecision,mineisclunkier. Assumearandomdistribution of incentivestructures
i ndifferent people, agloba network: transmisson, information sharing and copying costs
that approach zero, andamodul ar creation process; with theseassumptions, theanswer
isthatitjust doesn’t matter why they doit. Inlotsof cases, theywill doit. Oneperson
worksfor loveof thespecies, another inthehopeof abetter job, athirdfor thejoy of
solving puzzlesand soon.. Each personaso hastheir own* reserveprice,” their own point
at whichthey say “ now | will turnoff * Survivor’ andgoand createsomething.” Butona
global network, there are alot of people, and with numbersthat big, andinformation-
overheadthat small, evenrelatively hard projectswill attract motivated and skilled people
whoseparticul ar reservepricehasbeen crossed. For thewholestructuretowork without
large scalecentralized coordination, thecreation processhasto be modular, with* units’
of different Sze, and complexity, eachrequiringdightly different expertise, al of whichcan
beaddedtogether tomakeagrandwhole. | canwork onthesendmail program, youon
thesearchagorithms. Morelikely,lotsof peopletry to solvethesendmail and search
algorithm problems, and their productsarejudged by thecommunity, and thebest ones
adopted. Under theseconditions, thiscuriousmix or Kropotkinand Adam Smith,
Richard Dawkinsand Richard Stalman, wewill get distributed productionwithout having
torely ontheproprietary/exclusonmodd ; thewholeenterprisewill bemuch, much, much
greater than the sum of the parts.

What’ s more, andthisisatruly fascinating twist, whenthe production process
doesneed morecentralized coordination, somegovernancethat guideshow thesticky
modular bitsareput together, itisat | east theoretically possi blethat wecan comeupwith
the control system in exactly the same way; distributed production is potentially
recursve. Governanceprocessestoo, can beassembl ed through distributed methodson
aglobal network, by peoplewithwidely varying motivations, skillsand‘ reserveprices.’
One organizationtheorist towhom| mentionedthelastidea, said“ Ugh, governanceby
foodfight.” Andanyonewho hasever beenonanaorganizational listserv, still lessbeen
part of aglobal production processrun by peoplewho arelong onbrainsand short on
social skills, knows how accurate that descriptionis. E pur si muove

But, inthelanguageof computer programmers, doesit‘ scal€ ? Canwegeneralize
anything fromthislimited example.?How many typesof production, innovation, and

17 See Y ochai Benkler, Coase' s Penguin (unpublished draft).
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researchfitintothemodd | havejust described? Afteral, forlotsof typesof innovation
andinvention oneneedshardware, capital investment, large scal ereal-world data
collection, quff—inall itsinfiniterecal citranceandfacticity.. Maybetheopen source
model hassolved theindividual incentivesproblem, but that’ snot theonly problem. And

how many typesof innovation or cultural productionareasmodul ar assoftware? | sopen
sourcesoftwareaparadigm caseof collectiveinnovationthat hel psusinunderstanding...

open source software, and not much else?

Again, | think thisisagood questionbut it may bethewrongone. My ownguess
isthat thismethod of productionisfar morecommonthanwerealize. “ Evenbeforethe
Internet,” assomeof my studentshavetakento saying portentously, science, law,
education, and musical genresall developedinwaysthat aremarkedly similar tothemodel
| havedescribed. “ Themarketplaceof ideas,” thecontinuousroiling development in
thought and normthat our political culturespawns, isitself anideathat owesmuchmore
tothedistributed, non-proprietary model thanit doestothespecia caseof commodified
innovationthat wethink about in copyright and patent. Not that copyright and patent
aren’t importantintheprocess, but it would behard toimaginethemasthenormrather
thantheexception. Indeed, all themottosof freesoftwaredevelopment havetheir
counterpartsinthetheory of democracy andtheopen society; “ withenougheyeballs, all
bugsareshallow” ismerely themost obviousexample. Karl Popper would havecheered.
So| wouldarguethat open sourcewasn’ tradically new or different. Itisjust herewehad
acasewherethetechnol ogy wasnovel, sowepaid moreattentiontoitscharacteristics,
andtheresult of the productive processwasunarguably “aproduct” in successf ul
competition with proprietary products.

Thequestionsabout themodul arity of other typesof invention or theapplicability
of thismethodto other formsof productiveactivity area soimportant ones. Again, my
guessisthat theincreasing migration of thesciencestowardsdata-rich, processing-rich
model smakesmuch moreof innovationand discovery apotential candidatefor the
distributed model. Bio-informaticsand computational biology, theopen sourcegenomics
project atwww.ensembl.org, thepossibility of distributed datascrutiny by lay volunteers,
whichNASA used ontheMarslanding data: all of theseoffer intriguing glancesintothe
potential forthefuture. Andfinally, of course, thelnternetisonebigexperimentin, as
Benkler putsit, peer-to-peer cultural production.

So if thesequestionsaregood ones, why arethey alsothewrong ones? | have
givenmy guessesabout thefutureof thedi stributed mode! of innovation; my ownutopia
hasit flourishing alongsideascal ed-down but still powerful intellectual property regime.

14
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Equally plausiblescenariosseeit asadead end, or astheinevitablevictor inthewar of
productiveprocesses. Butthepointisthat theseareall guesses, atthevery least, thereis
some possibility (I would say, hope) that we coul d haveaworldinwhich much moreof
intellectual andinventiveproductionwasfree. “Freeasinfreespeech,” Richard Stallman
says, not“freeasinfreebeer.” But wecouldhopethat much of it would bebothfree of
centralized control,andlow cost or no cost. Whenthemarginal cost of productionis
zero,themarginal cost of transmission and storage approacheszero, theprocessof
creationisadditiveand much of thelabor doesn’t charge.. well, theworldlooksalittle
different. (Exhibit A; thelnternet, fromthesoftwareand protocolsonwhichit runs, tothe
multi plevolunteer sourcesof content andinformation.) Thisisat |east aposshlefuture,
or part of apossi blefuture; and onethat we shoul d surely not foreclosewithout thinking
twice. Y et that iswhat wearedoing; the point about the Database Protection Billsand
Directives, whichextendintellectual property rightstothelayer of facts, theefflorescence
of softwarepatents, theUCI TA-led validation of shrinkwraplicensesthat bind third
parties, theDigital Millennium Copyright Act’ santi-circumvention provisions, thepoint of
all of theseisnot merely that they makethe peer-to-peer model not difficult, butthatin
many casesthey ruleit out altogether. | will assertthispoint here, rather thanarguefor it;
but | think it can be (and has been) demonstrated quite convincingly.®

Thepointis, then, that thereisachancethat anew (or old, but under-recogni sed?)
method of production couldflourishinwaysthat seemtruly valuable—valuabletofree
speech, toinnovation, to scientificdiscovery, towhat Terry Fisher calls* semiotic
democracy,” tothewalletsof consumers, and perhapseventothebalanceof our lives
betweenjoyful creationanddrudgery for hire. Trueitisonly achance. True, itsambit of
operationanditssustainability areuncertain. But why wouldwewant toforecl oseit? That
iswhat therecent expans onsof intellectua property threatentodo. Andremember, these
expansions were dubiousintheextremeeveninaworld wherewe saw little or no
possibility of thedistributed productionmodel | havedescribed, wherediscussion of
‘network effects’ had yet to reach the pages of the New Y orker,*® and where our

8 This point has been ably made by inter alia — Pamela Samuelson, Jessica Litman, Jerry
Reichman, Larry Lessig and Y ochai Benkler. Each has aslightly different focus and emphasison the
problem, but each has pointed out the impedi ments now being erected to distributed, non-proprietary
solutions. See also Boyle, Cruel, Mean or Lavish: Economic Analysis, Price Discrimination and
Digital Intellectual Property
http://www.vanderbilt.edu/L aw/lawreview/vol 536/boyl e.pdf

1% James Boyle, Sherman meets Greenspan published as Missing the Point on Microsoft
http://www.sal on.com/tech/f eature/2000/04/07/greenspan/index.html
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concernsabout theexcessesof intell ectual property weresimply theonesthat Jefferson
and Madison and Macaulay gave us so long ago, as | will describe in the next section.

Thuswehavecomefull circle. Isthisthesecond enclosuremovement? Asl have
triedtoshow, inmany waysitis. Theopponentsand proponentsof enclosureremain
lockedin battle, each appealing to conflicting and sometimesincommensurableclaims
about efficiency, innovation, justiceandthelimitsof themarket. But shoulditbethe
second enclosuremovement? Doweknow that property rightsinthisspherewill yieldthe
same surgeof productiveenergy asthey didwitharableland?Therel think theanswer is
aresounding“No.” Wearerushingtoencloseever larger stretchesof thecommonsof the
mindwithout anythingintheway of convincingeconomicevidencethatitwill helpour
processesof innovation, andwith very good reasontobelieveit will actualy hurt them
(Thisisparticularly strangeat atimewhen other governmental subsidiesaresubjectedto
rel entl ess skepticismand demandsfor empirical support. Isitreallyworthwhileteaching
poor pre-schoolerstoread? Whereisthedata?) Asl haveargued elsewhere, this
processshoul d bother peopl eacrosstheideol ogical spectrum, fromcivil libertarianstofree
marketeers; theworld of theartsand sciencesshould beparticul arly interestedinthe
process. TheAmericansystemof science, for all itsflaws, hasworked astoundingly well;
changingsomeof itsfundamenta premises, such asby moving property rightsintothedata
layer, is something not to be done lightly.

Thedangersareparticularly important at themoment for threereasons. First,
propertizationisaviciouscircde Theargumentisalittlecomplex tolay out here? but
i nessencethepositionisthis: Onceanew intellectual property right hasbeen created over
someinformational good, theonly way toensureefficient all ocation of that goodistogive
therightsholder still greater control over theuser or consumer intheaftermarket soasto
allowfor“pricediscrimination.” Theonly efficient monopoly isamonopoly with perfect
pricediscrimination; theability to chargeevery user theexact maximumof their ability and
willingnessto pay, sothat themarket can beperfectly segregated by price. Andtoachieve
perfect pricediscriminationwithdigital intellectual property goods, whosemarginal cost
iszero, therightsholderswill arguethat they need evenmorechangesof therulesintheir

2 Some of the legislation involved is also constitutionally dubious, under the First
Amendment and Art 1 sec. 8 cl. 8 of the Constitution, but that is a point for another portion of the
conference.

2L Thefull version is given in Boyle, Cruel, Mean or Lavish: Economic Analysis, Price
Discrimination and Digital Intellectual Property
http://www.vanderbilt.edu/L aw/lawreview/vol 536/boyl e.pdf
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favour: relaxed privacy standards so they can know more about our price points,
enforceabl eshrinkwrap or clickwrap contractsof adhesion sothat wecanbeheldtothe
termof our particular license, nomatter how restrictive, changesinantitrust rulestoallow
for avariety of practicesthat arecurrently illegal, such asresal e pricemai ntenanceand
variousformsof “tying.” Rightsholderswill also claimthat they needtechnical changes
withlegal backing; thecreation of personalized digital objectssurrounded by statebacked
digital fences, objectsthat aretiedto particul ar usersand particular computers, sothat

readi ngmy e-book onyour machineiseither technicaly impossible, acrimeor atort—or
possibly al three. Thepoint of al of thisisthatit’ sas opethatismuch easier togodown

thantocomeup. Thus, weought tothink clearly about theconsequencesof thedecisions
now being made in such arush.

Second, inorder to createtheconditionsfor thekind of pricediscrimination
describedabove, thecharacteristicsof thel nternet that makeit so attractivetocivil
libertarians —itsdistributed, anonymouscharacter, itsresistanceto control or filtering by
publicor privateentities, itsglobal nature—all of thesestart to seemlikebugsrather than
features. Theprocessof tryingto maketheNet safefor the pricedi scrimination project has
already begun; this, asLarry L essigteachesus, isafundamental publicchoicethat ought
to bemadeddiberatdly and publicly, not asas de-effect of aneconomically dubiousdigital
enclosuremovement. Becauseof somethreats, such asterrorism, wemight choosetolive
i napervasively monitored €l ectronicenvironment inwhichidentity, geography andthus
regulability havebeenreintroduced.(Thoughinmy ownview thepricewoul d not beworth
paying.) Buttodo so onthebas sof somebad microeconomi cargumentsabout theneeds
of theentertainment industry, intheabsenceof good empirical evidence, andtoforeclose
someof themostinteresting new productivepossibilities intheprocess—well, that would
bereally sad.

Third, theargumentsinfavour of thenew enclosuremovement depend heavily on
theintellectually complacent, analytically unsound assumptionsof the“ neo-liberal
orthodoxy,” the* Washington consensus.” Theworld of theWashington consensusis
dividedintotwo parts. Inone, growing smaller by theminute, arethose portionsof the
economy wherethegovernment playsamajor “regulatory” role. Thejob of neo-liberal
economi c thoughtisto pushustowardtheprivatization of thefew areas that remain; after
all, weknowthat " stateinterventionintheeconomy" isarecipefor disaster. Thesecond
areaisanaltogether happier place, therealmof well-functioningfreemarkets, wherethe
statedoesnot regul ate, subsidizeor franchisebut instead only definesand protects
property rights. Whileunintended consequencesarerifeintheworld of government
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regulation, nosuch dangersshould befearedif thegovernmentissimply handingover a
patent on genesequences, or stemcell lines, or creating aproperty right over compilations
of facts. Property isgood and moreproperty isbetter. It would beironic, tosay theleast,
tomaintainthisview intheinformation commons, theoneareawheretheddicateba ances
of theproperty system should beclearest, and thepolitical choicesinvolved most obvious.
Itisdoublyironictodosoat atimewhenthereareactually examplesof modesof
distributed productionthat stretch our senseof theeconomically possible, that upset our
complacency about thelimited waysinwhichinnovationand production canbemanaged.

Butwhat i sthealternativeto the second enclosuremovement? Itisonethingto
say, asl do, that weneed moreand better empirical information, that our intellectual
property system should beaudited likeany other government subsidy to makesurethat
we aregettingwhat wepay for, and not payingtoo muchfor what weget. But theprocess
| havedescribed hereisnot entirely arational one; insomecasesitisdrivenby industry
captureof theleversof statepower, inothersby avariety of aluringbeliefsthat dominate
thought onthesubject; thelogicof enclosure” Property saveslives/ moreincentivesmean
more production!” istheone| have concentrated on here. In other work,? | have
exploredtheimpact of theidedl of original cregtion, creationex nihilo, onour assumptions
about the need to protect the public domain. (Who needsapublicdomainif you can create
out of nothing?) Thepoint of thisreview isthat itisnot enoughmerely tooffer criticisms
of thelogicof enclosure. What’ sneededisdeeper; achangeintheway that theseissues
areunderstood, achangethat transformseven our perceptionsof self-interest, making
possible coalitions where none existed before.

Inthesecond half of thisessay, | try todevel opthevocabul ary and theanal ytic
toolsfor suchachange. 1 offer anhistorical sketch of varioustypesof skepticism about
intell ectua property, fromtheanti-monopolist criticismsof the Framersof the American
Condtitution, throughtheemergenceof affirmativeargumentsfor thepublicdomain, tothe
useof thelanguageof thecommonsto defend thepossibility of distributed methodsof non-
proprietary production. Inmany ways, it turnsout, conceptsof the publicdomainshow the
same variationinassumptions, thesameanal ytic differences, astheconcept of property
itself. | concludeby arguingthat, for anumber of reasons, theappropriatemodel for the
changeinthinkingthat | amarguingfor comesfromthehistory of theenvironmental
movement; theinvention of “theenvironment” asaconcept pullstogether astring of
otherwisedisconnectedissues, offersanalytical insghtintotheblindnessesimplicitinprior

2 James Boyle, A Theory of Law and Information 80 Calif. L. Rev. 1413 (1992); SHAMANS
SOFTWARE AND SPLEENS Harvard U. P. (1996).
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waysof thinking, causesperception of commoninterest wherenonewasseenbefore. Like
the environment, the publicdomain must be®invented” beforeitissaved. Likethe
environment, like* nature,” thepublic domainturnsout to beaconcept that isconsiderably
mor e dippery thanmany of usrealize. Andliketheenvironment, it turnsout to beuseful,
perhaps even necessary, nevertheless.

[
The Construction of the Public Domain
a.) Anti-Monopoly and A Tax on Reading

Intellectud property hasalwayshaditscritics; brilliant onesat that, whosewriting
putscontemporary academicstoshame. (Tobefair, thisisnot hardtodo.) Jefferson
oftenleadsoff thelist for Americanaudiences. Writersfromthe SupremeCourt of the
United States to John Perry Barlow quote his 1813 |etter to | saac MacPherson.

If nature has made any onething | ess susceptiblethan all others of
exclusiveproperty, itistheaction of thethinking power calledanidea,
whichanindividua may exclusively possessashekeepsittohimsdf; but
the momentitisdivulged, itforcesitsalf intothepossession of every one,
andthereceiver cannot dispossesshimself of it. Itspeculiar character,
too, isthat noonepossesstheless, becauseevery other possessthe
wholeof it. Hewhoreceivesanideafromme, receivesingtruction himself
without lessening mine; ashewho lightshistaper at mine, receiveslight
without darkening me. Thatideasshouldfreely spread fromoneto
another over theglobe, for themoral and mutual instruction of man, and
improvement of hiscondition, seemsto have been peculiarly and
benevolently designed by nature, when she made them, likefire,
expans bleover dl space, without lessening their density inany point, and
liketheair inwhichwebreathe, move, and haveour physical being,
incapabl eof confinement or exclusiveappropriation. Inventionsthen
cannot in nature, be a subject of property.

Thosewho quotethe passage sometimesstop here, whichisashame, becauseitleaves
theimpressionthat Jeffersonwasunequivocaly againgt intellectua property rights. But that
wouldbeanoverstatement. Whenhesaysthat invention cannever bethesubject of a
property, hemeansapermanent and exclusiveproperty right which, asamatter of natural
right, nojust government could abridge. “ Stableownershipisthegift of social law, andis
givenlateintheprogressof society. Itwouldbecuriousthen, if anidea, thefugitive
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fermentationof anindividual brain, could, of natural right, beclaimedinexclusiveand
stableproperty.” Thisdid not mean, however, that inventionscoul d not becovered by
temporary state-created monopolies, instituted for thecommongood. Inthelines
immediately following the popularly quoted excerpt, Jefferson goes on,

Society may giveanexclusverighttotheprofitsarisngfrom[inventions|,
asan encouragement to mento pursueideaswhich may producedutility,
but thismay or may not bedone, accordingtothewill and convenience
of thesociety, without claimor complaint fromany body. Accordingly,
itisafact, asfar asl aminformed, that England was, until wecopied her,
the only country onearthwhichever, by ageneral law, gavealegal right
totheexclusiveuseof anidea. Insomeother countriesitissometimes
done,inagreat case, and by aspecial and personal act, but, generally
gpeaking, other nationshavethought that thesemonopoliesproducemore
embarrassment than advantageto society; andit may beobservedthat the
nationswhichrefusemonopoliesof invention, areasfruitful asEnglandin
new and useful devices.

Jefferson’ smessagewasaskeptical recognitionthat intellectual property rights
might benecessary, acareful explanationthat they should not betreated asnatural rights,
together withawarning of themonopolistic dangersthat they pose. Thismessagewas
famously echoed thirty yearslater in Britain by Thomas Babbington Macaulay.
Macaulay’ sspeechestotheBritishHouseof Parliamentin 1841 onthesubject of
copyrighttermextension <till expressbetter than anything el sethepositionthat intellectual
property rightsarenecessary evilswhichmust becarefully circumscribed by law. Inorder
forthesupply of val uablebooksto bemaintained, authors* must beremunerated for their
literarylabour. Andthereareonly twowaysinwhichthey canberemunerated. Oneof
thosewaysispatronage; theother iscopyright.” Patronageisrejected out of hand. “I can
conceiveno systemmorefatal totheintegrity andindependenceof literary menthanone
under whichthey should betaughttolook for their daily bread tothefavour of ministers
and nobles.”

Wehave, then, only oneresourceleft. Wemust betakeourselvesto
copyright, betheinconveniencesof copyright what they may. Those
inconveniences, intruth, areneither few nor small. Copyrightismonopaly,
and producesall theeffectswhichthegenera voiceof mankind attributes
to monopoly. My honourable and learned friend talks very
contemptuously of thosewho areled away by thetheory that monopoly
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makesthingsdear. That monopoly makesthingsdear iscertainly atheory,
asdl thegreat truthswhich havebeen established by theexperienceof al
agesand nations, andwhicharetakenfor grantedinall reasonings, may
besaidtobetheories. Itisatheory inthesamesenseinwhichitisa
theory that day and night follow each other, that |ead isheavier thanwater,
that bread nourishes, that arseni ¢ poi sons, that al cohol intoxicates. If, as
my honourableand |earned friend seemstothink, thewholeworldisinthe
wrongonthispoint, if thereal effect of monopoly isto makearticlesgood
and cheap, why doeshestop shortinhiscareer of change? Why doeshe
limit theoperation of sosalutary aprincipletosixty years? Why doeshe
consent toanything short of aperpetuity? Hetold usthat in consenting to
anything short of aperpetuity hewasmakingacompromisebetween
extremeright and expediency. Butif hisopinionabout monopoly be
correct, extremeright and expediency would coincide. Or rather, why
shouldwenot restorethemonopoly of theEast Indiatradetothe East
IndiaCompany? Why shouldwenot reviveall thoseold monopolies
which, inElizabeth'sreign, galled our fathersso severely that, maddened
by intol erablewrong, they opposedtotheir sovereignaresistancebefore
which her haughty spirit quailedfor thefirstandfor thelast time? Wasit
the cheapnessand excellenceof commoditiesthat thensoviolently stirred
theindignation of theEnglishpeople? | believe, Sir, that | may with safety
takeitfor grantedthat theeffect of monopoly generaly istomakearticles
scarce, tomakethemdear, andtomakethembad. And| may withequal

safety challengemy honourablefriendtofind out any distinction between
copyright and other privileges of the same kind; any reason why a
monopoly of booksshould producean effect directly thereverseof that
whichwasproduced by the East IndiaCompany'smonopoly of tea, or by
L ord Essex'smonopoly of sweetwines. Thus, then, standsthecase. It

isgoodthat authorsshould beremunerated; and thel east exceptionable
way of remunerating themisby amonopoly. Y et monopoly isanevil. For
thesakeof thegood wemust submittotheevil; but theevil ought notto
last aday longer thanisnecessary for thepurposeof securingthegood.?

2 Thomas Babbington Macaulay, Speech delivered in the House of Commons on the 5th
February, 1841 ftp://metal ab.unc.edu/pub/docs/books/qutenberg/etext01/1111m10.txt
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Thesewordsfrom Jeffersonand M acaul ay encapsul atean 18" and 19™ century
free-tradeskepticismabout intellectual property. Jefferson himself had believedthat the
constitution should havedefinitelimitson both theterm andthe scopeof intel lectual
property rights*and spokeof thedifficulty of “ drawingalinebetweenthethingswhichare
worthtothepublictheembarrassment of anexclusivepatent andthosewhicharenot.”
Madison, too, stressed thecostsof any intellectual property right andtheneedtolimitits
term.®Sodid Adam Smith® Thekey concern hereisan anti-monopolistic one—though
weshouldremember that for thesemen the concept of monopoly wasamuchricher one
thantheimpoverished neo-classi cal economic concept weemploy today. Itinvolvednot
simply economicloss, thoughthey certainly cared about that, but al sothetendencies
towards" corruption” that monopoliesintroduced. This*corruption” includingtheharmto
the fabricof therepublic caused by great concentrationsof wealthand power. Italso
includedtheperverseincentivesgiventothebeneficiariesof state-granted monopolies to
spend resourcessuborning thel egisatureonwhichtheir monopoly rent depends. Today

2 For example, in aletter to Madison commenting on the draft of the Constitution. “I like
it, asfar asit goes; but | should have been for going further. For instance, the following alterations
and additionswould have pleased me:...Article9. Monopoliesmay beallowed to personsfor their own
productionsin literature, and their own inventionsinthe arts, for aterm not exceeding ____ years, but
for no longer term, and no other purpose.” Thomas Jefferson, L etter to James Madison, August 28,
1789. The Thomas Jefferson Papers at the Library of Congress
http://memory.loc.gov/cgi-bin/query/r?ammem/mtj: @fiel d(DOCI D+@lit(tj050135))

% James Madison, "Monopolies, Perpetuities, Corporations, Ecclesiastical Endowments’,
published posthumously in Galliard Hunt, Ed., "Aspects of Monopoly One Hundred Y ears Ago,
Harper's Magazine, Vol 128, Number 766, March, 1914, p. 489, 490.

% “When acompany of merchants undertake, at their own risk and expense, to establish
anew trade with some remote and barbarous nation, it may not be unreasonabl e to incorporate them
into ajoint-stock company, and to grant them, in case of their success, a monopoly of the trade for
acertain number of years. It is the easiest and most natural way in which the state can recompense
them for hazarding a dangerous and expensive experiment, of which the public is afterwards to reap
the benefit. A temporary monopoly of this kind may be vindicated, upon the same principles upon
which a like monopoly of a new machine is granted to its inventor, and that of a new book to its
author. But upon the expiration of the term, the monopoly ought certainly to determine; thefortsand
garrisons, if it was found necessary to establish any, to be taken into the hands of government, their
value to be paid to the company, and the trade to be laid open to all the subjects of the state. By a
perpetual monopoly, all the other subjects of the state are taxed very absurdly in two different ways
: first, by the high price of goods, which, in the case of afree trade, they could buy much cheaper ;
and, secondly, by their total exclusion from a branch of business which it might be both convenient
and profitable for many of them to carry on.” Adam Smith, The Wealth of Nations, Part I11, Of the
expenses of public works and public institutions, Oxford University Press, 1880, 2nd Edition, page
330.
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wecall thoseincentives” campaignfinance,” “ theparticipation of stakeholdersinthe
legislative process’ or just “business as usual.”

Theintellectual property skepticshad other concerns. Macaulay wasparticularly
worried about thepower that went with atransferableandinheritablemonopoly. Itisnot
onlythat theeffect of monopoly is*tomakearticlesscarce, tomakethemdear, andto
make thembad.” Macaulay al so pointed out that thosewho controlled themonopoly,
particularly after thedeath of theoriginal author, might begiventoogreat acontrol over
our collectiveculture. Censoriousheirsor purchasersof thecopyright might preventthe
reprinting of agreat work becausethey disagreed withitsmoral s Frommorerecent
exampl es,wecanal so seethat they may keep policingtheboundariesof thework,
attemptingto prevent parody or “tarnishment” long after theoriginal author isdead. One
wonderswhat M acaul ay woul d havethought about theattempt by Margaret Mitchell’s
estate to prevent the publication of “The Wind Done Gone.”

Therewerecertainly other 18" and 19" century concernsraised about intellectual
property. For example, whileMacaulay isthebest remembered criticof copyrightinthe
debatesof the 1840's, therewere other moreradical opponentswho saw copyright
primarily asa“tax onliteracy,” identical initseffectstothenewspaper stamptaxes. Ata
timewhenmassliteracy and masseducationwerethehotly debated corollariestothe
enlargement of thefranchise, reformerslooked with hostility onanything that seemedlikely
torai sethecost of reading and thuscontinuetorestrict political and social debatetothe
wealthier classes.

Patent law, too, attracteditsshareof attacksinthemidnineteenth century. A
fudilladeof criticism, often delivered by economistsand castinthelanguageof freetrade,
portrayed the patent system as actively harmful.

At theannual meeting of the K ongressdeutscher Volkswirtheheldin
Dresden, September 1863, thefollowing resol utionwasadopted“ by an
overwhelmingmajority”: “ Consideringthat patentshinder rather than

27 “These are strong cases. | have shown you that, if the law had been what you are now
going to make it, the finest prose work of fiction in the language, the finest biographical work in the
language, would very probably have been suppressed. But | have stated my caseweakly. Thebooks
which | have mentioned are singularly inoffensive books, books not touching on any of those
guestions which drive even wise men beyond the bounds of wisdom. There are books of a very
different kind, books which are the rallying points of great political and religious parties. What is
likely to happen if the copyright of one of the these books should by descent or transfer come into
the possession of some hostile zealot?” Thomas Babbington Macaulay,
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further theprogressof invention; that they hamper theprompt general
utilizationof useful inventions, that on balancethey causemoreharmthan
benefittotheinventorsthemsalvesand, thus, areahighly deceptiveform
of compensation; the Congressof German Economistsresol ves: that
patents of invention are injurious to common welfare.” %

IntheNetherlands, the patent systemwasactually abolishedin 1869 asaresult of such
criticisms. Observersinanumber of other countries, including Britain, concluded that their
national patent systemsweredoomed. V ariousproposal sweremadeto repl acepatent,
withstate-provided prizesor bountiesto particul arly useful inventionsbeingthemost
popular.?®

These snippetsarehardly sufficient to constituteany kind of asurvey of critical
reactionstointellectual property systems, but | believethat neverthel essthey givea
relativelyfair senseof thosedebates. Threepointscouldbemade. First, fromtheearly
daysof intellectua property asweknow it now, themainobjectionsraised against it were
framedinthelanguageof freetradeand* anti-monopoly.” IntheUnited States, the
foundi nggeneration of intellectual shad been nurtured on thephil osophy of the Scottish
Enlightenment and thehistory of thestruggleagainst royal monopolies. They werenot
immunetotheargumentsinfavour of intellectua property, but they warnedagainandagain
of theneedtocircumscribebothitstermanditsscope. What weretheir concerns? They
worried aboutintellectua property producingartificial scarcity, highpricesandlow quality.
Theyworried about itsjustice; giventhat weall learnfromandbuildonthepast, dowe
have aright to carveout our ownincrementa innovationsand protect themby intellectual
property rights? Priceaside, they soworriedthatintellectua property (especially with

% Quoted in Fritz Machlup and Edith Penrose, The Patent Controversy in the Nineteenth
Century Journal of Economic History vol X no 1, 1 at 4 (1950).

2 Jronically contemporary economists are rediscovering the attractions of patent
aternatives.  lronically contemporary economists are rediscovering the attractions of patent
alternatives. A paper by Steven Shavell and Tanguy Van Y persele is particularly interesting in this
regard: Rewardsversus|ntellectual Property Rights at NBER Working paper series, Working Paper
6956 at http://www.law.harvard.edu/programs/olin_center/papers/pdf/246.pdf

% “Governor Thomas was so pleased with the construction of thisstove...that heoffered to
give me a patent for the sole vending of them for a term of years; but | declined it from a principle
which has ever weighed with meon such occasions, viz.: That, aswe enjoy great advantagesfromthe
inventions of others, we should be glad of an opportunity to serve others by any invention of ours;
and this we should do freely and generously.” 16. Benjamin Franklin, Autobiography, in John
Bigelow, Ed., 1 The Works of Benjamin Franklin, G. P. Putnam's Sons, 1904, pp. 237-238.
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alengthy term) might givetoo much control toasingleindividual or corporationover some
vital aspect of scienceand culture. Inmoremuted fashion, they discussedthepossible
effectsthat intellectua property might haveonfutureinnovation. But theoverwhelming
theme was the promotion of free trade and a corresponding opposition to monopolies.

Second, itisimportant tolook at thestructureof thesecomments; they areframed
as criticisms of intellectual property rather than defenses of the public domain or
thecommans, termsthat appearsrarely if at all inthedebates. Thereisnoreal discussion
of the world of intellectual property’s outside, its opposite.

Third, alinked point: most of thesecriticstakeastheir goal thepreventionor
limitationof an“artificia” monopoly; without thismonopoly our god istohaveaworldof ...
what? Theassumptionisthat wewill returntoanorm of freedom, but of what kind?Free
tradein expressionandinnovation, asopposed to monopol y? Freeaccessto expression
and innovation, as opposed to access for pay? Or free access to innovation and
expressioninthesenseof not being subjecttotheright of another personto pick and
choosewhoisgivenaccess, evenif all haveto pay someflatfee? Orisitcommon
ownershipand control that weseek, includingthecommunal right toforbid certainkinds
of usesof thesharedresource? The 18™and 19"century criticsbrushed over these
points; but to be fair, we continue to do so today.

b.) Recognizing The Public Domain

Inthelast section | discussed theanti-monopolist criticismsof intellectual property
law, criticismsthat wereheard from thebeginning of intellectual property initsmodern
form and which continueto the present day.At what point does the negative account
of theillsof intellectual property turninto, or get added to, adefenseof something called
“the public domain”?

By adefenseof thepublicdomain, | donot mean mereusageof theword. Though
“publicdomain” wasawidely used termto describepubliclandsintheUnited States, the
intellectual property usageof theterm comesto usfromtheFrenchdomeainepublicwhich
made itsway into Americanlaw inthelatenineteenth century viathelanguageof theBerne
Convention.® (Theprocessis somewhat ironic, sincetheFrench copyright law, withits
focusonauthor’ srights, isinmany waysamong theleast solicitousand protectiveof the

8l See JessicaLitman, The Public Domain, 39 Emory L.J. 965 (1990).
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publicdomain.) Butat what point dowefind adefenseof thepublicdomain, rather than
merely a criticism of the costs of intellectual property?

Many different starting pointsaredefensible; intheUnited States, thework of
Ral ph Brown and Ben K aplanissometimes mentioned asinitiating thisway of looking at
things. TheSupremeCourtitself canplausibly begivensomecredit, thoughthisisan
unusua admissionfromalegal academic. Ina1966 patent case, repeatedly citingthework
of Jefferson, the Court madeit clear that the public domain hasaconstitutional dimension.

“TheCongressintheexerciseof thepatent power may not overreachthe
restrai ntsimposed by thestated congtitutional purpose. Nor may itenlarge
the patent monopoly without regard to theinnovation, advancement or
social benefitgainedthereby. Moreover, Congressmay not authorizethe
issuanceof patentswhoseeffectsaretoremoveexistent knowledgefrom
the public domain, or to restrict free accessto materials already
available.”*

Thisisaremarkablestatement. 1t goesbeyond amererecitation of theFramer’s
attitudestowardsthedangersposed by monopoly, and makesan affirmative defense of
the publicdomain. Noticehow thelimitationsarestated asadditiveand not asmutual ly
equivaent, or evenasmerecorollaries, thecourt doesnot say that ‘ theenlargement of the
patent monopoly must promoteinnovation andthislimitsCongress spower toremove
material fromthepublicdomain.” Insteadit postul atesan existent publicdomainand
makesit unconstitutional under thepatent clausefor Congressto privatizeany portion of
that domain. Thereareechoeshereof the* publictrust doctrine,” whichrestrictsthestate' s
ability toprivatizepublicresourcesor waterwaysand turnthemover to privateparties.
Noticealsothat thecourt givesthe public domainboth direct andindirect protection:
protectionfrommeasureswhichformally create patent rightsover portionsof thepublic
domai n, but alsofromthosewhich merely “restrict freeaccessto material salready
available.”

Thusthereareanumber of possibleplaceswhereonecould say, ‘ thedefense of
thepublicdomainbeginshere.” Butlikemost people, | attributecentral importancetothe
writing of my friend and colleague David L ange, whosearticle* RecognizingthePublic
Domain” redly initiated contemporary study of thesubject. Lange sarticlewasdrivenby
indignationabout, indeed € oquently sarcagticridiculeof, expans onsof intellectua property
protectioninthe1960'sand 70's, L angeclaimsthat onemaj or causeof thisexpansonwas

2 Grahamv. John Deere Co. of Kansas City 383 U.S. 1, 5-6 (Sup. Ct., 1966).
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thatintellectual property rightsareintangible, abstract and thusimpreci se*Heargues, in
away that would havebeenfamiliar to Macaul ay or Jefferson, that weshould ceasethis
“recklessexpansion.” But heal soarguesthat “ recognition of new intellectual property
interestsshould beoffset today by equally deliberaterecognitionof individua rightsinthe
public domain.”3*
Langeis not arguing
“that intellectual property isundeserving of protection, but rather that such
protectionasit getsought torefl ect itsuni que suscepti bility to conceptual
imprecisionandtoinfinitereplication. Theseattributesseemtometo
requiretherecognition of two fundamental principles. Oneisthat
intellectual property theory must alwaysaccept somethingakintoa
"no-man'sland” at theboundaries; doubtful casesof infringement ought
alwaystoberesolvedinfavor of thedefendant. Theother isthat no
exclusiveinterest should every haveaffirmativerecognitionunlessits
conceptua oppositeisalsorecognized. Eachright ought to bemarked off
clearly against the public domain”®

But what doesthismean? What arethenatureof these* individual rightsinthepublic
domain”? Who holdsthem? Indeed whatisthe publicdomain? Doesit consist only of
worksthat arecompl etel y unprotected? Bookswhose copyright term hasl apsed, say?
Doesit includeaspectsof worksthat areunprotectabl e, such astheideasor thefactson
whichanargumentisbased, evenif theexpression of that argument isprotected?\What
about limitationsonexclusiverights, privilegesof usersor affirmativedefenses. Arethose
part of thepublicdomaintoo? Istheparody-ableaspect of your novel inthepublic
domain? What about theshort quoteonwhichacritical argumentismounted?Earlierin
thisessay, | discussedthe” commonsof themind.” What istherel ationship betweenthe
public domain-- however defined -- and thecommons?® |f thepublicdomainisso

3 For example, in one memorable discussion of an hypothetical drawn from Tom Wolfe, “I
think it is useful to remember, however, that what we are talking about, insofar as our senses can
perceiveit, isstill awet spot onthedead wino’ snapkin. Everything elseishypothesis.” David Lange,
Recognizing the Public Domain, Law and Contemporary Problems, 5 (1981)

¥ |dat 1.

®1d.

% Non-lawyerswho are (rightly) skeptical of definitional inquiries and doubly skeptical of
lawyers engaged in definitional inquiries, might believe these pointsare at best semantic and at worst,
essentialist. They could be right. We might take what Felix Cohen said about definitions of law and
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great,what doesitdofor us, whatisitsrole? Thesequestionscanbereducedtotwo:
What isthe publicdomain? Why shouldwefocusonit? Inthefollowing pages, | will
argue that the answer to the first question depends on the answer to the second.

Work that followed L ange’ sarticleoffered variousanswerstothequestionshe
hadposed. Lindberg and Patterson’ sbook, theNatureof Copyright® reversesthe
polarity fromthenormal depiction, and portrayscopyright asalaw of users' rights. The
publicdomainisthefigure; copyright, theground. Thevariousprivilegesand defensesare
not exceptions, they areat theheart of copyright correctly seen; anattempt to prevent
monopolisationand preserveaccesstothepublicdomain by defining thelimitsof
permissiblerestraints. JessicaLitman’ sfine 1990 article, ThePublicDomein, portrays
thepublicdomain’ sprimary function asthat of alowing copyright law to continuetowork
notwithstanding the unrealistic, individualistic idea of creativity it depends on.

Thepublicdomainrescuesusfromthisdilemma. It permitsustocontinue
toexat origindity without acknowledgingthat our claimstotakeorigindity
seriously aremostly pretense. It furnishesacrucial devicetoanotherwise
unworkablesystemby reservingtheraw material of authorshiptothe
commons, thusleavingthat raw materia availablefor other authorstouse.
The public domain thus permits the law of copyright to avoid a
confrontationwiththepoverty of someof theassumptionsonwhichitis
based.®

Litman’ sdefinition of thepublicdomainisboth clear andterse; "acommonsthat
includesthoseaspectsof copyrighted workswhich copyright doesnot protect."®

apply them to definitions of the public domain. “A definition of [the public domain] is useful or
useless. It is not true or false, any more than a New Y ear's resolution or an insurance policy. A
definition isin fact atypeof insurance against certain risksof confusion. It cannot, any morethan can
a commercial insurance policy, eliminate all risks.” Cohen, Transcendental Nonsense and the
Functional Approach, 35 COLUM. L. REV. 809, 835-36 (1935). Wittgenstein is equally eloquent in
pointing out the dangers of seeking the one true definition. “Naming appears as a queer connexion
of aword with an object.--And you really get such a queer connexion when the philosopher tries to
bring out the relation between name and thing by staring at an object in front of him and repeating a
name or even theword 'this' innumerabletimes. For phil osophical problemsarisewhenlanguage goes
on holiday. L. WITTGENSTEIN, PHILOSOPHICAL INVESTIGATIONS 19 (1958). | am asking for aten page
supension of disbelief while | pursue the question.

S Patterson & Lindberg

% Litman, at 1023
% Litman, at 968.
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Precisely because she sees thefunction of the public domain asallowing thekindsof
additiveandinterstitial creationthat thelanguageof individua originality fail stocapture,
her definition of the publicdomainincludestherecyclable, unprotected elementsin
existing copyrightedworksaswell asthoseworksthat arenot protectedatall. Form
follows function.

Y ochai Benklertakesadightly different approach. HefollowsLitmaninrgecting
thetraditional, absol utist conception of thepublic domain: aconceptionwhichincluded
only those things that are totally unprotected by copyright. .

Theparticular weaknessof thetraditional definitionof thepublicdomain
i sthat it evokesanintuition about thebasdine, whilenotinfact completely
describingit. Whenonecallscertaininformationinthepublicdomain,”
onemeansthat itisinformationwhoseuse, absent specia reasonstothink
otherwise, ispermissibletoanyone. Wheninformationisproperly subject
to copyright, theassumption (agai n absent specificfactstothecontrary)
isthatitsuseisnot similarly allowedtoanyonebut theowner and hisor
her licensees. Thelimited, term-of-art " publicdomain” doesnotinclude
someimportant instancesthat, asadescriptive matter, areassumed
generally tobepermissible. For example, thetraditional definition of
publicdomainwouldtreat short quotesfor purposesof critical review as
afair use-- henceasan affirmativedefense--and not asauseinthepublic
domain. Itwouldbeodd, however, to describeour system of copyright
law asoneinwhich users assumethat they may not include a brief
quotationinacritical review of itssource. | venturethat theoppositeis
true: Suchusegenerdly isconsidered permissible, absent peculiar factsto
the contrary.*

However Benkler’ salternativedefinitiondoesnotincludeevery privileged use—for
exampl e, thefair useprivilegethat | amabletovindicateonly after litigatinganintensely
complicated case which involvesin highly specific factual inquiries.

Thefunctional definitionthereforewould be: Thepublicdomainisthe
range of usesof informationthat any personisprivilegedto makeabsent
individual ized factsthat makeaparticul ar useby aparticul ar person
unprivileged. Conversely, [t]heenclosed domainistherangeof usesof

4 Yochai Benkler, Free as the Air to Common Use: First Amendment Constraints on
Enclosure of the Public Domain, 74 N.Y.U. Law Review 354, 361-2 (1999).
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information astowhich someonehasan exclusiveright, andthat no other
person may makeabsent individuaizedfactsthat indicatepermissonfrom
the holder of theright, or otherwiseprivilegethespecific useunder the
statedfacts. Thesedefinitionsaddtothelegal rulestraditionally thought
of asthe public domain, therange of privileged usesthat are" easy
cases.""

Notethekey toBenkler’ sanalysisishisfocusonthepublicdomain’srolein
i nformation productionand useby all of us inour rolesasconsumers, citizensandfuture
creators. Weneedtofocusonthoseworks, and aspectsof works, that the publicknows
isfreewithout goingthroughahighly individudizedfactud inquiry. “ Free” meaningwhat?
Earlierinthisessay | asked what wemeanwhenwespeak of thefreedomthat thepublic
domainwill allow. Freetradeinexpressionandinnovation, asopposed to monopoly?
Free accesstoexpressionandinnovation, asopposed to accessfor pay? Or freeaccess
toinnovationand expressioninthesenseof not being subject totheright of another person
to pick and choosewhoisgivenaccess, evenif all haveto pay someflatfee? Orisit
commonownershipand control that weseek, includingthecommunal right toforbid
certainkindsof usesof theshared resource? Ithink that Benkler isarguing that themost
important question hereiswhether laypeoplewoul d know that aparti cul ar pieceor aspect
of informationinfree—inthe senseofbothbeinguncontrolled by anyoneel seand
costless. Thetest caseissimpletoimagine; dowecount aspart of thepublicdomain
songsthat canbe* covered” by subsequent artistson payment of adefinedfeeunder a
compulsory license. Toputitinthelanguageof legal theory, iscontent that iscovered only
by “liability rules,” (particularly statutory liability ruleswith pre-specified payments)
actually part of thepublicdomain? Well, of course, that dependsonwhy wecareabout
the publicdomain—onwhat vision of freedom or creativity wethink thepublicdomain
standsfor, andwhat danger it protectsagainst. Andthesameistrueforthecommons,
atermthat hascometobeusedincreasingly oftenover thelastfiveyearstorefer to
wellsprings of creationthat areoutsideof, or different from, theworld of intellectual
property. Thelnternet wasseenassuchacommons. Thelnternet expanded sorapidly
precisely becauseitscoreprotocols—TCP/IPandHTML —areopen; likelanguages,
these systemsallowedall to createby offeringacommonframework owned by no-one.
Andthatinsight, coupledwiththe positiveimagesof communal productionthat theNet
offered, and thenegativeimagesof network-effect |everagesmonopoliesthat theNet also
offered, galvanized arelated but different type of interest in “the outside of property.”

“d.
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c.) Discovering the e-commons
Take Larry Lessig’s definition of acommons.

Itiscommonplacetothink about thelnternet asakind of commons. Itis
| esscommonplaceto actually haveanideawhat acommonsis. By a
commons | meanaresourcethat isfree. Not necessarily zerocost, but
if thereisa cogt, it isa neutrally imposed, or equally imposed cost.
Central Parkisacommons: anextraordinary resourceof peacefulnessin
thecenter of acity that isanything but; an escapeandrefuge, that anyone
can takeand usewithout thepermission of anyoneed se. Thepublicstreets
areacommons: onnoone' sschedulebut your own, you enter thepublic
streets, andgoany directionyouwish. Y ou canturn off of Broadway onto
Fifty-second Street at any time, without acertificateor authorizationfrom
the government. Fermat’ slast theoremisacommons: achallengethat
anyonecould pick up; and complete, asAndrew Wiles, after alifetimeof
struggle, did. Opensource, or freesoftware, isacommons: thesource
code of Linux, for example, liesavail ablefor anyonetotake, touse, to
improve, toadvance. No permissionisnecessary; no authorization may
berequired. Thesearecommonsbecausethey arewithinthereach of
membersof therelevant community without thepermission of anyonedse,
Theyareresourcesthat areprotected by aliability rulerather thana
property rule. Professor Reichman, for exampl e, hassuggested that some
innovationbeprotected by aliability rulerather thanaproperty rule. The
point isnot that no control ispresent; but rather that thekind of control is
different from the control we grant to property.*

Notethedifferenceinfocus. If our concernismonopolistic control over choke-
pointsimposed by thewill of others, freedomfromothers* telling uswhat we can do,
" then the normof freedomwewill seek to instantiatein property’ soutside, whether
we describe it as a public domain or a commons, is a norm of non-discriminatory
access. Freedominone powerful liberal tradition meansfreedomfromthewill of
anather, not freedom from the background constraintsof theeconomic system.** Why

“2 Larry Lessig, The Architecture of Innovation, Conference Paper

4 Which is not to say that thisis Lessig’s only concern. See Lawrence Lessig, CODE AND
OTHER LAWS oF CYBERSPACE (1999) (focusingparticularly on‘ material,” code-basedrestrai ntsimposed
by the architecture of communi cations networks and arguing that choiceswithin and among different
potential architectures should be more subject to democratic and constitutional scrutiny). See also
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pick thisvisionof freedominstead of thevision provided by Benkler’ saccount of the
publicdomain—content that isliterdly “free,” bothfreefromexclusiverightsandavailable
atzerocost? Therearelotsof reasons. Intheworldof “ network effects,” anintellectua
property right over a widely used standard or network protocol can give an
unprecedented amount of power to therighthol der; thepower might evenincludetheability
toleverageone srightstostifleinnovationthat threatened one sbusiness. Thiswasthe
heart of many of the Justice Department’ sclaimsagainst Microsoft; thoughitisonly fair
to point out that these claimsthat were hotly disputed both by thecompany and by
independent academics:** If one' smain concernismaintaininginnovation, onemight think
that thedanger of monopoly herewasnot higher pricesbut rather the power of control
itself; accessfor al totheintellectual property inquestionon payment of aflat feemight
seem toavoidthosedangersandtoallow for freecompetitioninfollow-oninnovation.
Theworld of monopoly and property comesto be seen asaworld of restraint on
innovation, morethanaworld of restricted output and high prices; correspondingly,
property’ soutside--“not property” -- shiftsitscorecharacteristics; intechnical terms, an
imaginedcommonsof pureHohfeldian privilegesgivesway toacommonspartly
constituted of resources protected by liability rules.”®

But | suspect that thereisasecondreason. Althoughwe present our reasoning
onthesemattersin neat chainsof apparently logical argument, that conceal sthepower of
“theparadigmcass,” ®the coreexampl e, or irresi stiblecounter exampl e, in shaping our
ideas.

Asl argueinthefirst part of thisessay, most recent theoristsof thepublicdomain
start withtheirresi stibleexampl eof thefreeand open source softwaremovementsever
beforetheir eyes. Herewasareal world spur torethink the public goodsproblems, the
tragedy of thecommons, onwhichtheeconomicrationalefor intellectual property was
based. Herewasa" comedy of thecommons’ —thetitleof Carol Rose’ smagnificently

JamesBoyle, Foucaultin Cyberspace: Surveillance, Sovereignty and Hard-Wired Censors66 U. Cin.
L. Rev. 177 (1997).

4 Foramarvelously readable example, see We don’ t know why she swallowed thefly: Policy
and Path Dependance by Stephan E. Margolis and Stan Liebovitz at
http://www.utdall as.edu/~liebowit/regulatn.html

4 For the most important statement of the value of liability rules in promoting follow-on
innovation see JH. Reichman, Of Green Tulips and Legal Kudzu: Repackaging Rights in
Subpatentable Innovation, 53Vand. L. Rev. 1743 (2000). Reichman doesnot, however, takeaposition
on whether to define the information goods protected by liability rules as part of the commons.

4 | owe the insight to Jed Rubenfeld.
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prescient articleabout theoccas ond superiority of common property regimestoindividua
privateproperty rights*’ Tobesuretherewouldstill bean enclosed domain; theopen
source model wouldn’twork everywhere, asl explained above. But now theplacement
of thelinebetweenthetwodomainswaseverywhereupfor grabs. Thisisapoint that
can'’t be stressed enough.

Therewasonly onesmall problem. Is freesoftwareand open sourcesoftware
inthepublicdomain? After al, thething that makesopen sourcesoftwarework isthe
General PublicLicense, theGPL. All thethingsthat seem sointeresting about open source
—itsmode of distributed production, theway that it grows, binding futureinnovatorswho
makeuseof ittoaddtothestorethemsel ves—arebuilt on an agreement, acontract. And
that contractinturnrests, fairly and squarely, onanintellectual property right—the
copyrightsheld by theFree Software Foundation, and other entities. TheGPL says, in
effect, hereisthiscopyrighted body of work; useit, addtoit, modify it, copy it—all of
theseusesarelegal but ONLY if youcomply withthetermsof theGPL . Otherwiseyour
actionsareinfringementsof theexclusiverightsprotected under thesection 106 of the
copyright act. If, for example, youtaketheLinux kernel, fiddlewithit, add your own
material andattempttosell theresult asproprietary, binary-only software, youhave
violated thecontract which givesyou permissionto usethiscopyrighted original material
atal. Inlega termsat least, thefreesoftwaremovement standssquarely on property and
contract.

Giventhat freesoftwarestandsasthekind of “ irresistibleexample’ aroundwhich
theoriestendtoform, howisittobeassimilatedintotheol der criticismsof intellectual
property and defensesof thepublicdomain? Certainly, thefreesoftwaremovement, at
least, wasformed explicitly around criticismsof theeffectsof intellectual property that
wouldhavebeenfamiliar to Jeffersonand Macaulay. Buttheanswer totheperceived
negativeeffectsof strongintellectud property rightsoninnovationandfreedomwasnot to
writealot of codeandreleaseit unprotected by copyright. Instead, thefreesoftware
movement attempted to build aliving ecol ogy of open code, wherethepricefor admission
wasyour commitment tomakeyour ownincremental innovation part of theecol ogy, too.®

47 Carol Rose, The Comedy of the Commons: Commerce, Custom and Inherently Public
Property, 53 Univ. of Chicago L. Rev. 711 (1986); see also The Several Futures of Property: Of
Cyberspace and Folk Tales, Emission Trades and Ecosystems, 83 MinnesotaL. Rev. 129 (1998).

48 An alternative approach, the Free BSD Licensg, is closer to amainstream understanding
of public domain software. The user is free to do anything with software covered by this license,
including adding to it and selling the resultant program in a proprietary, binary-only, format.
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Ontheonehand, thisfit poorly intotheold model of the* total freedom” publicdomain—
therewere, after all, significant restraintsonyour useof thesoftware, restraintsthat were
vital totheproject. But ontheother hand, itfitvery well intoanew literaturefrom Elinor
Ostrom, Robert K eohane, Margaret M cK ean* and many others; theliteratureon
governingthecommons. Thisliteraturewasabl eto show that not every commonswasa
tragedy. Buttheliteraturea so showed that successful commons' werenct entirely “free”
—they ranonlayersof normsthat werefrequently invisibletothelegal systembut which
neverthel essservedtoavoidthevariousparadoxesof collectiveaction. Whether the
exampleswereJapaneseherdsmenor SiliconValley programmers, theliteraturesought
to show just how the commons was, and should be, governed.*

Noticethedifferencesinapproach. Theolddividinglineintheliteratureonthe
public domainhad been betweentherealmof property, andtherealmof thefree. (With
all of theambiguitiesinthat termthat | noted earlier.) Thenew dividingline, drawnasa
palimpsest ontop of theold, wasbetweenthereal mof individual control andtherealm of
distributed creation, management andenterprise. Tobesure, thetwoshareagreat deal,
but they area sodifferentinimportant ways; to put it bluntly, someof thetheoristsof the
e-commonsdo not seerestraintson useasanathematictothegoal of “ freedom,” indeed
they may seethesuccessful commonsasdefined by itsrestraints® Thoserestraintsmay

49 See e.g. Elinor Ostrom, GOVERNING THE COMMONS : THE EVOLUTION OF INSTITUTIONS FOR
CoLLECTIVE ACTION (1991); Reformulating the Commons, Swiss POLITICAL SCIENCE REVIEW
6(1):29B52. (2000); Susan Buck & Elinor Ostrom, THE GL.oBAL COMMONS (1998); LocAaL COMMONS AND
(GLOBAL INTERDEPENDENCE : HETEROGENEITY AND COOPERATION IN TwWO DoMAINS Elinor Ostrom &
Robert Keohane, eds. (1994); Margaret McKean, MAKING THE COMMONS WORK: THEORETICAL,
HisToRICAL, AND CONTEMPORARY STUDIES (ed. Bromley et al.) (Institute of Contemporary Studies,
1992); Success on the Commons: A Comparative Examination of Institutions for Common Property
Resour ce Management, Journal of Theoretical Palitics (July, 1992).

% One of the most interesting attempts to revive the notion of the commons and apply it to
contemporary intellectual policy issuescomesfrom David Bollier. Bollier’sconcernsgo well beyond
intellectual property to deal with many different types of public assets See e.g. PuBLIC ASSETS
PrIVATE PROFITS http://www.newamerica.net/events/transcripts texts/PA_Report.pdf;
Nevertheless he also lays very strong emphasis on the public domain and the information commons
Cont'd) See David Ballier Can the Information Commons Be Saved? How Intellectual Property
Palicies Are Eroding Democratic Culture & Some Strategies for Asserting the Public Interest
at http://www.cultural policy.org/whatsnew/Bollier.pdf

51 “By limiting implementation of information policy to focus on two institutional devices,
privatization and direct regulation, we have limited the potential for decentralization of information
production in our society. Introducing athird institutional device, the commons, islikely toincrease
the degree of decentralization that can be sustained within the institutional constraints our society
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belega —L essig’ sliability rules, or they may bebuilt on community normsand prestige
networksof variouskinds—thepointisthat “ property’ soutside,” property’ santonym, was
now being conceived of differently (thoughfrequently, and somewhat confusingly, usngthe
same words and many of the same arguments.)

* k%%

Thishasabeenverylongway of answeringashort question. (I amanacademic,
after all.) I havesketched out threeprojectshere: ananti-monopolistic critiqueof
intellectual property, thedefenseof “afreepublicdomain,” andanattempttooutlinethe
rulesfor acommonsof themind ontheglobal net. Thesethreeprojectsoverlap, draw
fromsimilar philosophical and economic sources, and usethesamevocabulary. They are
al sonot necessarily cons stent with each other and each may usethesametermindifferent
ways,; “free,” “publicdomain,” “ commons,” “ enclosure” —eachtermshiftsitsmeaningas
wemovefromoneintellectual projecttothenext, inpart becauseeach projectisbuilt
around a different set of hopes and fears.

Thefirst stageof thestory | outlined herewastheattempt by Jefferson, Madison,
M acaulay and othersto balancetheargumentsinfavor of intellectual property with
criticism of itsmonopolistic costsand dangers, thegoa wasto buildanawarenessof the
needfor limitationsintothegrantitself. Thesecond stagewasalittlemorecompl ex.
Hereanaffirmativeargument for the publicdomainwasput forward, rather thanmerely
acriticismof intellectua property. Therewasanexistent publicdomain, whosevauewe
shoul drecognise, and which should have protection—perhapseven constitutional
protection—against thedanger that knowledgewould beremoved fromit, or accessto
existing materia impeded. Fineand dandy, but whatwasthispublicdomainthat wewere

imposes on information production and exchange. Two efforts are necessary in order to introduce
commons as a stable element in our information environment. First, it is necessary to identify
information and communi cationsinputsthat, likeradio frequency spectrum and someinformation, can
be used without being subject to the exclusive control of any governmental or non-governmental
organization. Second, itisnecessary to undertakethedesign of theinstitutional constrai ntsnecessary
to take advantage of the economic or technological attributes that make these inputs susceptible to
being used on acommons model. These tasks areimportant avenuesto serving two commitment our
society hastraditionally located in the first amendment. First, they will help to decrease the range of
instances in which government prevents individuals in society from using or communicating
information as they wish. And second, commons are likely to serve our society’s long standing
commitment to attaining “the widest possible dissemination of information from diverse and
antagonistic sources.” Y ochair Benkler, The Commons As A Neglected Factor of Information Policy
(1998) http://www.law.nyu.edu/benkl ery/commons. pdf
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toprotect? Theretheanswerswerelessclear. What norm of freedomdidthepublic
domaininstantiate? Freetrade? Freebeer? Freedomfrommonopolisticcontrol ? Free
communal production? Theearly publicdomaintheoristswereenigmaticonthispoint:
thelater ones, vocal, but not necessarily consistent. Thefinal pand inmy triptychtill relies
onthecriticismof enclosureand monopoly, butintheplaceof thepublicdomain, wefind
therhetoricof thecommons, acommonsthat in someconceptionsonemight haveto pay
touse. Atfirst sght, thismay al seemdistressingly messy. Surely conceptionsof
the publicdomain, or thecommons, should bemoreconsi stent; why somuchvariation,
suchdifferent definitions? L ook at thequestionfromtheother sideof thelooking glass.
I sthislittlepotted history sovery different fromthehistory of theconcept of property?We
know very well that conceptsof property havevaried enormoudy over time, andthat the
assumptionsof thelegal system about theanal ytical detail sof property havea sovaried
enormously. Doesproperty includenotionsthat we might describeashumanrights, or
individual liberty, asit probably didfor L ocke?? | sproperty thesol e, absol uteand
despoticdominionthat Blackstonewroteabout (eventhoughthat did not matchtheredlity
inhisownlegal system)? Are property rightstheimpermeablewall conjured up by the
maj ority intheL eroy Fibrecase, insidewhichwecandowhat wewill without havingto
think about the possibleconduct of others? I sproperty thebundleof rightsthat first year
law studentslearn about —moreaccurately agrab bag of rights, powers, privilegesand
immunities, heldtogether by nothing stronger than nominalism; wechooseto call these
things*“ property” and sothey are? Each of theseconceptionsof property islinkedina
complicatedway tothestructureof belief inthelarger society andinthelegal systemfrom
whichtheproperty right sprang. Some of theseconceptionsare Sunday suits, smart
clothing for external consumption, others are working clothes — the day to day
approximations used by legal practitionersto solvethe problemsbeforethem. Our
conceptionsof property and sovereignty overlap, asthelegal realistsfamoudy taught us,
andtheideasof property taughtinalaw school classroomaremarkedly differentfromthe
same conceptinordinary language. Wedo not generally, however, throw up our hands
and conclude that the whole concept should be jettisoned.

Andwhat istruefor property, istruefor thepublicdomain. Just astherearemany
“properties,” sotootherearemany “publicdomains.” Tothesimplevisionof property
rightsasconsistingonly of thestateof absolute, perfect dominion, canbecounterposed

52 My colleague Laura Underkuffler has been particularly insightful in showing how Locke,
orfor that matter, Madison, used “ property” inwaysthat areunfamiliar to modern eyes. On Property:
An Essay, 100 vALE L.J. 127 (1990)

36



37 SECOND ENCLOSURE MOVEMENT [BoyLE: 10/01

thesimplevisionof thepublicdomainasthat whichexistsonly wheretotal freedomreigns.
Herethe" publicdomain” consistsonly of completeworksthat arecompletely free: free
for appropriation, transfer, redistribution, copying, performanceand evenrebundlinginto
anew creation, itself covered by intellectual property. (Thusitisnosurprisetofindthis
visionof thepublicdomainflourishing at thetimesandinthe placeswheretheconcept of
propertyishailed asbeing absolute—evenif thatisfar fromtheactual truth.) Tothe
‘bundleof rights' conception of property, ontheother hand, can becounterposedthe
‘bundleof privileges visionof thepublicdomain; whereweassume, for example, that fair
useover acopyrightedwork ispart of thepublicdomain. Andtothepredictive, legal
realist visonof property, “ predictionsof what thecourtswill protectinfact” to paraphrase
Hol mes, canbecounterposed apredictive, critical conception of thepublicdomain
“predictionsof what thepublic can dofredly and nothing morepretentious,” to paraphrase
Benkler. Lessg' svisionof thecommonsincludesevenworksfor whichonehasto pay,
so longasthelegal interestisprotected merely by aliability ruleand thepaymentisnon-
discriminatory.>

%3 1t isnot exactly clear how Lessig usestheterm “liability rule.” He usesfree softwareasan
example but, under the classic definition, software under the GPL is actually protected by a property
rule backed by injunctive remedies. Under aliability rule, you could incorporate free software into
aproprietary, closed-source, program (itself not subject tothe GPL) provided you paid the appropriate
level of damages, normally set at “actual harm.” This is not the interpretation of the GPL or the
Copyright Act, that the Free Software Foundation supports, and | would have to agree with them.
Leaving aside the question of whether or not acommonsthat includes content protected by liability
rules includes free software, is this a useful definition of the commons? The non-discriminatory
liability rule does deal with certain problems of open accessto networks, protocols, or choke points
for innovation. Under a liability rule regime, payment would be disaggregated from control. The
Internet Service Provider would be entitled, on payment of afee, to get accessto the cable company’s
network so asto provide competition with the cable company itself: the researcherswould be entitled
to gain access to the stem cell lines, on payment of aflat statutory accessfee to the holder patent-
holder. But some of the types of distributed innovation described later will flourish only under a
system where material is available free — meaning at zero cost. The Wind Done Gone might get made
under a liability rule regime; Margaret Mitchell’s estate could not say “No.” They could merely
demand a fee, and the potential profits might more than justify the payment. But a system which
required pervasive paying of license fees (the Copyright Clearance Center generalised to all forms of
data) would surely fail to live up to the appellation of a“commons’ — it would deter both collective
creation by the poor, and complicated, multi-sourceincremental innovation even by relatively wealthy
institutions. Personally, | would reserve the label “commons’ for something closer to Benkler’'s
definition of the public domain — material that an individual is legally privileged to use, absent a
showing of individualized facts to the contrary. Nevertheless, Lessig has an important point; the
successful commons will often have some form of governance and liability rules have extraordinary
advantages, mitigating, asthey do, one of the largest potential dangers of the intellectual property
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Each of thesedefinitionsisdrivenby agoal; explicit orimplicit. It may bethat the
publicdomainconsi stsof thoseaspectsof workswhichmust remainoutsideof property
if copyright’ smisleading presumptionsabout creation areto besquared withreality. It
may bethat thecommonsisconstructed around thetwinnotionsof preventing monopoly
control over network protocol sinorder to preserveinnovation, whilestill allowingfor the
typeof collectivemanagement that will avoid atragedy of thecommons. Wehavenot one
publicdomain, onetheory of the publicdomain, but many. My own point of view isthat
thisisall tothegood, thoughalittlemoreclarity iscertainly inorder. But not everyone
agrees.

d.) Reifyingthe Negative?

What is gained by reifying the negative, and imagining a "theory" of the public
domain? Edward Samuels,

Theprocess| havedescribedwasagradual one. Fromhavingbeentheinvisible
Other, theunquestioned margin of intellectual property, thepublic domainwasattracting
increasingattention. (Someof it, | must admit, fromme, though| havewisaly omitted that
work frommy summary out of salf-preservation.>*) Andthisbody of work soonbeganto
receivetheultimateintellectual compliment; thoughtful skepticismfrom othersabout
whether there was any there, there.

After reviewingthevariousproposed argumentssupporting ageneral
theory of the publicdomain, by Patterson and Lindberg or by other
authors,itwould appear that theresimply isno such general theory.
Instead, thereareseveral discretecontextsinwhichargumentsabout the
public domain are encountered, each context raising different
considerationsthat may havelittleor nothingtodowitheach other, and

system. | am probably reading too much into all of this because Lessig’s remarkable new book, THE
FUTURE OF IDEAS: THE FATE OF THE COMMONS INA NETWORKED WORLD (2001) avoidstheliahility rule
definition altogether, simply saying that resources can be“ free even though a price must be paid (a
park is"free" in the sense that | mean even if an accessfeeisrequired -- so long asthe accessfeeis
neutrally and consistently applied).”

% JamesBoyle, A Theory of Law and Infor mation (1992); SHAMANS, SOFTWARE AND SPLEENS
(1996); Intellectual Property Policy Online: A Young Person’ sGuide (1997); Eoucault in Cyber space
(1996); A Palitics of Intellectual Property: Environmentalism for the Net (1997); Sherman Meets
Greenspan (2000); Cruel, Mean or Lavish (2000); : The First Amendment and Cyberspace: The
Clinton Years 63 LAwW AND CONTEMPORARY PROBLEMS 337 (2000)
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that cumulatively congtitutewhat remainsafter oneexaminesall possible
sourcesof legal protectionfor worksof authorship... What isgained by
reifyingthenegative, andimagining a"theory" of the public domain?
If onewantsto encourageapresumptionagai nst new formsor areasof
protection, then onecan do sowithout havingtoinvokeamagica "public
domain." Therearedozensof battlegroundsbetweenthosewhowant to
expandintellectual property protectionandthosewhowanttolimititor
narrow itinany givencontext. Theargumentsineach context shouldbe
kept separate, sincethey raisedifferent policy issues. Nevertheless, the
individual issuessometimestendto beelusive, and one'sattitudetoward
themtendsto beflavored asoften asnot by one'sgeneral attitudetoward
copyright law. If thosewhofind themsel vescontinualy onthesidearguing
for alimitation of protectionneedarallyingcry, perhapsit canbe"the
publicdomain.” Theinvocation may seemtoaddamoral overtonetothe
argument, to counterbalancethemoral ly charged principlesinvokedtime
andagainby theprotectionigts. Inthefina andysis, however, "suchvague
rhetori c doeslittlemorethan adornthestageonwhich actua choicesmust
be played out."®

Whatisgained by reifying thenegative? Professor Samuels questionisagoodone. He
suppliespart of theanswer with histhought that perhapsthelanguageof thepublicdomain
will beusedto counter thelanguageof sacred property. Thisisindeedanimportant point;
languagematters, andnot just as” rhetoric.” Evenif thelimitsof my languagearenot the
limitsof my world,* thelimitsof my languagecertainly influencemy worldin adesper way
thanas"vaguerhetoric” adorning astage, onwhich“actua choicesmust beplayed out.”
Theanalogy | havetriedtodevel opinmy writingisthat of theenvironmental movement.
Why talk of “anenvironment” or “ environmental harm” ? Why not smply listthepro’ sand
con’ s of each particul ar pieceof development, typeof technology, aspect of landuse. In

% Edward Samuels, The Public Domain in Copyright Law JOURNAL OF THE COPYRIGHT
SocleTy oF THE U.S.A. 137, 150 (1993). (footnotes omitted)

%6 L udwig Wittgenstein, Tractatus L ogicus Philosophicus §5.6 “ The limits of my language
mean the limits of my world.” 85.61“We cannot think what we cannot think; so what we cannot think
we cannot say either.” Gibbon made a simpler but related point in describing the role of language in
politics. "Augustus was sensible that mankind is governed by names; nor was he deceived in his
expectation that the senate and people would submit to slavery provided they were respectfully
assured that they still enjoyed their ancient freedom." The Portable Gibbon: The Decline and Fall of
the Roman Empire 99 (D. Saunders ed. 1952).
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each case there will be issuesto be thought about; clean water, beautiful vistas,
biodiversity, raised sealevel s, themoral sof speciespreservation, skincancersfrom
thinned ozonelayers, carbon sequestration, responsibilitiestofuturegenerationsand soon
andsoon. Itisnot clear that thereisany Ariadne’ sthread that linkstheseissuestogether.
What’ s moreitisfairly clear that thereisno coherent or consistent definitionof “ nature’
or “theenvironment.”> Therearecertainly lotsof discretecontextsinwhichtheideaof
natureor theenvironment israised, and many different argumentsfor and against a
particular typeof development or of technology. Why not ssimply deal caseby casewith
the harmstothisriver, that wetland, thisspecies, that way of life? Why reify these
individual loci of potential harmintoasingleentity called” theenvironment”? Part of the
answer, of course,isrhetorical. Theideaof theenvironment seemstoaddamoral
overtonetothediscussion, to counterbal ancetheargumentsabout “ progress’ and
“growth” and “modernity.” And thisis hardly an unimportant function.

But thatisnotall thereistoit. Theenvironmental movement gained muchof its
persuasivepower by pointing out that therewerestructural reasonsthat wewerelikely to
make bad environmental decisions; alegal system based onaparticular notion of what
"privateproperty” entailed, and anengineering or scientific systemthat treated theworld
asasimple, linearly related set of causesand effects. Inboth of these conceptual systems,

5 “Small wonder, then, that faith in Nature is hard to reconcile with the rationalist
philosophers critique of the naturalistic fallacy. Environmental ideas of Nature are often based on a
scepticism about the power of reason, and awillingness to put faith in spontaneous order precisely
because one knows the limits of one's own knowledgeabout theworking of the system. Wereify and
anthropomorphise Nature in part to expressthis"faith in the system.” But if we would be suspicious
of this anthropomorphism when it is applied to "the Market" or to "national tradition," shouldn't we
try to apply the same skepticism and feeling for nuance to "Nature"? Which system, which Nature,
isbeing venerated? Are we humansin it? In medicine, does anything organic count as Natural? Do
we let aconite and malaria have their way, smiling indulgently? Or is it merely any plant or mineral
"traditionally" used as medicine? In environmental terms, is it some imaginary world without the
impact of human history, without landscapes transformed, species eradicated, plant varieties
cultivated? Isit "Nature as scenery"; the world with the human interventions we like, whether they
are English hedgerows, drystane dykes, the bleak beauty of a Scottish moor, deforested before Dr.
Johnson passed it by? Thetroublewith declaring one'sreverencefor asystem, beit amarket, aculture
or an ecosystem, is that people actually disagree strongly about what the "natural" state of that
system is. Then they disagreefurther about the normativeimplicationsof that natural state. Both sets
of disagreements could often benefit from some old-fashioned rationalist scepticism.” James Boyle,
Against Nature reviewing Phil Macnaghten & John Urry, Contested Natures TIMES LITERARY

SuppLeMENT July 24 1998. http://www.|aw.duke.edu/boyl esite/tls98nat.htm What al | of thisdoesn’ t
mean, of course, isthat the concept of Nature, or the Environment, is useless.
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the environment actually disappeared; therewasnoplaceforitintheanalysis. Small
surprisethen, that wedid not preserveit very well. Inother work, | havearguedthat the
sameistrueabout thepublic domain. Thefundamental tensionsintheeconomicanalysis
of informationissues, thesource-blindnessof an"original author" centered model of
property rights, andthepolitical blindnesstotheimportanceof thepublicdomainasa
whole(not"my lake," but"TheEnvironment") al cometogether to makethepublicdomain
disappear, first in concept and then, increasingly, as areality.

Of equal importanceisthepower of aconcept liketheenvironment bothto clarify
andtoreshapeperceptionsof self interest. Whenweareta king about theparticular costs
of thisdevel opment proposal or that, theduck hunter islesslikely tomakecommon cause
withthebird-watcher inanother region, let a onethepersonworried about geneticdriftin
salmonpopulationsor theeffect of CFC’ sontheozonelayer. Theideathat thereis“an
environment” allowsacoalitionto bebuilt around areframed conception of common
interest. Inthenarrowest sense, that commoninterest might betherealisation, spurred by
gresater atentiontoenvironmenta interrel ationshi ps, that wetlandsareimportant toboththe
duck hunter andthebirdwatcher and that they provideall kindsof ecosystem services.
Namingencouragesstudy. Inthebroader sense, thoughitisnot merely thewordthat
catalysesattention. Thereweretwovery important ideasbehind theenvironmental
movement. Thefirstwastheideaof ecology; thefragile, complex and unpredictable
interconnections betweenliving systems. Thesecond wastheideaof welfareeconomics
-- thewaysinwhichmarketscanfail tomakeactivitiesinternalisetheir full costs. The
combination of thetwoideasyiel ded apowerful and disturbing conclusion. Marketswould
routinelyfail to makeactivitiesinternalisetheir own costs, particularly their own
environmental costs. Thisfailurewould,routinely, disrupt or destroy fragileecological
systems, with unpredictable, ugly, dangerous and possible irreparable consequences.

Thesetwotypesof analysispointedtoageneral interestinenvironmental
protectionand thushel pedto build alarge constituency which supported governmental
effortstothat end. They werecoupledtoas mplepoint from public choicetheory. Public
decisions areparticularly likely to bebad when concentrated and well organi sed groups
withstable, substantial and well identified interestsface-off against diffuse, and
disorgani sed groupswhoseinformation costsaresubstantial ly higher, withintereststhat,
whileenormousintheaggregateareindividualy small. Therearelotsof peoplewhomight
beaffected by adecisiontorely onaparticular power source; acoal burning power plant
intheNortheast, say; therearepeoplewho seeacidrainkilling off thefishintheir lake,
together withtheoneswhoworry about parti cul ateemissionsand thosewhose houseswill
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be swallowed up by theseaif globa warminglivesuptoitshilling. Butinthedecisions
about energy purchaseand planning, they areneither aswell informed, nor isit easy for
themtobeaswell-organi sed, asthecompany which proposesto runtheparticular plant.
The notion of “anenvironmental movement” hel psto sustainacoalitionthat peoplejoin,
givemoney toand soforth, evenwhentheparticul ar i ssuebeing | obbied overaffectsthem
notatall. By comingto beconvincedthat they should giveloyalty to* theprotection of
theenvironment,” rather thanto* oppositiontothestuff that affectsmebadly,” thediffuse
group wasableto overcomesomeof thecollectiveaction problemsinvolved. Specialised
organisationsfitting particular nichesinthemovement (Greenpeace, the Audubon Society,
theEnvironmenta DefenseFund, theNature Conservancy) fulfilled avariety of rolesand
allowed peopleto* subcontract” their informati on gathering to expertswhosenormsand
pedigreethey trusted. (Oncel decidethat the Environmental Defense Fund doesgood
scienceandgood legal research, | rely ontheir opinion—levellingtheplayingfieldabit
between me and the power company with its hired scientists and lawyers.)

And, what’ struefor the environment is—to astriking degree, though not
completely—truefor the publicdomainandfor thecommons. Theideaof thepublic
domainpresentsat ahigher level of abstractionaset of individual fights-- over thischunk
of thegenome, that aspect of computer programs, thisclaimabout themeaning of parody,
or the ownership of facts. Just asthe duck hunter finds common cause with the
birdwatcher and thesalmon geneticist by comingtothink about “ theenvironment,” soan
emergent concept of thepublicdomain couldtietogether theinterestsof groupscurrently
engagedinindividual struggleswithno senseof thelarger context. Thisnotion, inturn,
alowspeopl eto solvecollectiveaction problemsinanumber of different ways-- including
thecrestion of gpecialised organi sationswhosetechnica expertiseandlobbying proficiency
allowsthediffuseinterestsof awider publictobebetter articul ated; Heretoo, wecan
learn. Thepublicdomainshould haveitsGreenpeace, itsEnvironmental DefenceFund,
itsNature Conservancy; andindeed, organi sationsparalleling each of thesefunctionsdo
appear to be springing up.

Theanalogy goesfurther. Just astheenvironment, or nature, actually takeson
multi pl e shadingsof meaningtorespondtodifferent hopesandfears; biodiversity, the
preservation of beauty, aparticul ar rel ationshi p between human beingsand theplanet—so
tothevariousimagesof thepublicdomai nand thecommonseach expressesaspecific set
of fearsabout thedangersof property, hopesabout thecreativeprocess. Frequently, the
concept isconstructed asan antonym-—mirroring theanal ytic structure of thedominant
ideaof property towhichitiscounterposed. Samuels' skepticismisuseful here; some
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moreclarity about thecontentsof the public domain, and therel ationship betweenthe
concept of thecommonsand of the public domainwouldindeed beuseful. Theliterature
ongoverningthecommonspromisesto beexceptional ly useful here, asdoestheoft-
negl ectedtradition of Hohfeldianlega analysis; eachcanoffer adifferentkind of clarity.
But just aswiththeenvironment, with nature, wedo not respondtotherevel ationthat
thesewordsareusedinmultipleand overlappingways, withtheconclusionthat weshould
simply abandon them and deal individually with the pluses and minuses of each
devel opment proposal, each dam, each CFC emission. Theconcept of the environment
allows, at itsbest, akind of generalised reflection ontheotherwiseunquestionable
presuppositionsof aparticular modeof life, economy andindustrial organisation. Attheir
best, thecommonsand the public domain can dothesameinhel ping ustoreimagine
creation, innovation and speech on aglobal network. Andthisseemsparticularly
important today. Thepoemwithwhich| beganthisessay toldus; Andgeesewill ill a
commonlack/Till theygoandsteal itback. | can’t matchthetersenessor therhyme.
Butif weassumethat thesecond enclosuremovement will havethesamebenign effects
asthefirst, well, we will ook like very silly geese indeed.
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. INTRODUCTION

Weareinthemidst of aninformationarmsracewith multiplesidesbattling for
|arger sharesof theglobal knowledgepool. Therecordsof scholarly communication, the
foundationsof aninformed, democraticsociety, areat risk. Recentlegd literatureheightens
our awarenessof “theenclosureof theintellectual publicdomain” throughnew patent and
copyrightlaws! Thereareanumber of i ssuesconcerning theconflictsand contradictions
betweennew lawsand new technol ogies.? I nformationthat used to be“free” isnow
increasingly being privatized, monitored, encrypted, and restricted.

This“intdlectud land grab” i sadirect outcome of new technol ogiesand global
markets. Distributed digital technol ogieshavethedual capacity toincreaseaswell as
restrict accesstoinformation. Thesetechnol ogieshavebrought alarger number of the
peopl eof thisearth greater accesstoimportant information about history, science, art,
literature, and current eventsin specific places. Atthesametime, however, thesenew
technol ogiesenabl eprofit-oriented firmsthecapability of extracting resourcespreviousy

! Thereisarapidly growing legal literature on the ramifications of recent intellectual property

legislation and itsimpact on theintellectual public domain. Some of the works that seem particularly
relevant to the question of theinformation commonsare: Benkler, Y ochai, “ Freeasthe Air to Common
Use: First Amendment Constraints on Enclosure of the Public Domain,” New York University Law
Review 74 (1999): 354-446; Boyle, James, Shamans, Softwar e, and Spleens: Law and the Construction
of the Information Society (Cambridge, MA: Harvard University Press, 1996); Burk, Dan L. “Muddy
Rulesfor Cyberspace,” Cardozo L. Review 21 (1999): 121-179; Cohen,
Julie E., “Copyright and the Jurisprudence of Self-Help,” Berkeley Tech L.J. 13 (1998): 1189-1143;
David,Paul A.*“ A Tragedy of the Public Knowledge* Commons' ?Global Science, Intellectual Property
and the Digital Technology Boomerang,” Stanford Institute for Economic Policy Research, SIEPR
Discussion Paper, no. 00-02, Stanford University, Stanford, CA, 2000; Lemley, Mark A., “Beyond
Preemption: The Law and Policy of Intellectual Property Licensing Beyond Preemption: The Law and
Policy of Intellectual Property Licensing,” California Law Review 87 (1999): 111-172; Lessig,
Lawrence, “Reclaiming a Commons,” presented as the keynote address at the Berkman Center,
“Building aDigital Commons,” Harvard University, Cambridge, MA, May (1999); Madison, Michael
J., “Complexity and Copyright in Contradiction,” Cardozo Arts& Ent Law Journal 18(2000): 125-174;
Merges, Robert P., “Property Rights Theory and the Commons; The Case of Scientific Research,”
Social Philosophy and Policy 13(2) (1996): 145-167; Reichman, J.H., and Jonathan A. Franklin,
“Privately Legislated Intellectual Property Rights: Reconciling Freedom of Contract with Public Good
Uses of Information,” University of Pennsylvania Law Review 147(4) (1999): 875-970; Rose, C. M.,
“FromLocal to Global Commons: Private Property, Common Property, and Hybrid Property Regimes:
Expandingthe Choicesfor theGlobal Commons: Comparing Newfangled Tradable Allowance Schemes
to Old-fashioned Common Property Regimes,” Duke Env. L. & Policy F 10 (Fall 1999): 45-72.

2 See Benkler, Yochai, “Overcoming Agoraphobia: Building the Commons of the Digitally
Networked Environment,” Harvard Journal of Law and Technology 11(2) (1998): 287-400; and Boyle,
supra note 1, among others.

% Boyle, supra note 1, and Boyle, James, “A Politics of Intellectual Property:
Environmentalism for the Net?,” Duke Law Journal 47 (1997), 87-116, p. 94.
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hel dincommonfor their valueand for establishing property rights* M ultipleforcesare
vyingfor captureandrestriction of traditionally availableknowledge: corporationsvs.
indigenouspeopl es(M onsanto owning the patent on thegenetic structureof theneem);
federd and stategovernmentsvs. citizens(encryptionanddigita surveillancevs. privacy);
universitiesvs. professors(ingitutiona vs. individud intellectua property rights); publishers
vs.libraries(ephemeralizationof library collectionsthroughlicensing, bundling, and
withdrawal of information).

Thiscompetitionfor ownership of previoudy shared resourcesisnot uniquetothe
publicdomainof knowledge. Giventheopening of vast marketsfor commoditiesof all
kinds, many natural aswell ashuman-maderesourcesareunder pressure. Theworld's
fisheriesarefighting depletion becauseof thecapturecapabilitiesof larger trawlers, wider
andfiner nets, andlarger fleets. Indigenousforest systemsarebeing privatized,>withthe
forestsbeingburnt or logged at alarming rates, not only rapidly reducing primary growth
forestsasaresourcebut pollutingtheglobal atmosphereaswell. Indeed, commodification
and privatization of resourcesisatrend and aprobleminregardtovirtually all resources.
Andradical changesinthestructureand processof all natural and human-constructed
resources can occur through the development of new technologies.®

Thegoal of thispaper isto summarizethelessonslearned fromalargebody of
international, interdi sciplinary research on common-pool resources(CPRs) inthepast 25
yearsand consider itsuseful nessintheanal ysisof theinformation asaresource. Wewiill
suggest waysinwhichthestudy of thegovernance and management of common-pool
resourcescan beagppliedtotheanalys sof informationand“theintellectua publicdomain.”
Thecomplexity of theissuesisenormousfor many reasons: thevast number of players,
multipleconflictinginterests, thegenera lack of understanding of digital technologies, locdl
versusglobal arenas, and achroniclack of precision about theinformationresourceat
hand. Wesuggest, inthetradition of Hayek’, that thecombination of timeand place
andysiswithgenera scientificknowledgeisnecessary for sufficient understanding of policy

4 Many new common-pool resources have “remained unclaimed due to lack of technology
for extracting their value and for establishing and sustaining property rights.” Buck, Susan J., The
Global Commons: An Introduction (Covelo, CA: Island Press, 1998), p. xiii.

® See Arnold, J. E. Michael, “Devolution of Control of Common-Pool Resources to Local
Communities: Experiencesin Forestry,” in Access to Land, Rural Poverty and Public Action, ed. A.
de Janvry, G. Gordillo, J. P. Platteau, and E. Sadoulet (New Y ork: Oxford University Press, 2001).

6 See, for instance, Palumbi, Stephen R., “Humans as the World's Greatest Evolutionary
Force,” Science 293 (Sept. 7, 2001): 1786-1790.

"Hayek, F. A., “TheUseof Knowledgein Society,” American Economic Review 35(4) (1945):
519-530.
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and action. Inaddition, thecareful devel opment of anunambiguouslanguageand agreed-
upon definitionsis imperative.

Asoneof theframing papersfor thisconference, wewill focusonthdanguage,
the methodol ogy, and outcomesof research on common-pool resourcesinorder tobetter
understand how property regimes affect the provision, production, distribution,
appropriation, and consumption of scholarly information. Our brief analysiswill suggest that
collectiveactionand new ingtitutiona designplay aslargeapartintheshaping of scholarly
information as do legal restrictions and market forces.

II. WHAT ISA COMMONS?

“The commons: There'sa part of our world, hereand now, that we all get
to enjoy without the permission of any.” @

“*The commons' refers to institutional devices that entail government
abstention from designating anyone as having primary decision-making power over
use of a resource. A commons-based information policy relies on the observation
that some resources that serve as inputs for information production and exchange
have economic or technological characteristics that make them susceptible to be
allocated without requiring any single organization, regulatory agency, or property
owner clear conflicting uses of the resource.” °

“ The concept of the public domain is another import fromthe realm of real
property. In the intellectual property context, the term describes a true commons
comprising elementsof intellectual propertythat areineligiblefor privateownership.
The contents of the public domain may be mined by any member of the public.” 1°

Whiletheterm, “thecommons,” hasapositiveemotional soundtoit,itrefersto
awidevariety of conceptsand eventsthat canlead to so much anal ytical ambiguity that
little progressismadein protectingwhat scholarswishtoprotect. Weneedtoclarify what

8 essig, Lawrence, “ Codeandthe Commons,” akeynoteaddresspresented at theconference
“Media Convergence,” Fordham Law School, Fordham University, New York, NY, Feb. 9, 1999.

®Benkler, Y ochai, “ The Commons as a Neglected Factor of Information Policy,” presented
at the Telecommunications Policy Research Conference, September 1998.

10 |_itman, Jessica, “The Public Domain,” Emory Law Journal 39 (1990): 965-1023, p. 975.
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wearetalking about. A survey of therecent literaturerelated to the subject of this
conference seems to confuse the meaning of a“commons” rather than clarify it.**

Theterm*commons’ isoftenused synonymoudy withtheterm* publicdomain.”
Isitagivenright, noassignedright, unclaimed, unmanaged, or something that shouldjust
bethereinademocracy?*? Unfortunately, aquick look atOran’ sDictionary of Law™
doesnot clarify termsbut only hel pstoidentify why thereissuch confusion. Therewefind
twodefinitionsof publicdomain: “ 1) Land owned by thegovernment. 2) Freefor anyone
touse; nolonger protected by patent or copyright.” Inthefirstdefinition, thereisan
owner—the government. Inthesecond, thereisnoowner. Arescholarstryingto protect
arealm of government ownership or arealm of no ownership?

Inrelationtotheintellectual public domain, thecommonsappearstobeanidea
about democratic processes, freedom of speech, andthefreeexchangeof information.
Whileweagreethat freedom of speech and open exchangeof information arefundamental
tothecreationand sustenanceof democratic systemsof governance, weneedtodevel op
useful toolsfor analyzingwhat wemean by commons, publicdomain, andfreeexchange
of information.

Theuseof theterm*“commons” hasvarioushistories: thehouseof British
Parliament representing thenon-titled citizens; agriculturd fieldsin England and Europe
prior totheir enclosure; and particularly intheUS, public spaces, suchastheNew England
townsquare, campusdining halls, and conceptsof thecommongood.'* Inamost al uses,
thetermhasacontested history. Inregardtothelegal study of property rights, the
publication of Ancient Lawby Henry Sumner Maine'®in 1861 set of f amajor debate
about theorigin of thevery concept of property inancient times.®® Drawingonhisown

11 Seeessig, supranote 1. Lessig callsthe commonsthe core of the open society. Herefers
to CharlesNesson' sideaof “ building acommonsin cyberspace whereideasaretherefor the taking.”
He further writes: “We don’'t see a place for the commons —we only see aplace for property.”

12 Boyle, supranote 1, p. xiv, does point out the institutional nature of acommons: “ Even a
conventional economic analysis supportstheideathat itisintheinterest of those who are exploiting
a‘commons’ to make sure that the commons continues to exist.”

8 Oran, D., Oran’ s Dictionary of the Law (St. Paul, MN: West, 1983).

14 See Hess, Charlotte, “1s There Anything New Under the Sun? A Discussion and Survey
of Studies on New Commons and the Internet,” presented at “ Constituting the Commons: Crafting
Sustainable CommonsintheNew Millennium,” the Eighth Conferenceof thel nternational Association
for the Study of Common Property, Bloomington, Indiana, May 31-June 4, 2000.
http://129.79.82.45/1 A SCP/Papers/hessc042400. pdf

* Maine, Henry Sumner, Ancient Law; Its Connectionwiththe Early History of Society and
itsRelationto Modern Ideas; With I ntroduction and Notes by Frederick Pollack. Reprint of 1861 ed.
(Boston: Beacon Press, 1963).

16 See Grossi, Paolo, An Alternative to Private Property; Collective Property in the
Juridical Consciousness of the Nineteenth Century, in L. G. Cochrane, ed. (Chicago: University of
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extensive researchinIndiaandthat of othersinregardtotheearly European communities,
Mainearguedthat joint-ownership by familiesand groupsof kin (in other words, common
property) wasmorelikely theinitial property regimeinmost partsof theworldrather than
thenotionof property ownedby asingleindividua .’ Thisgreat debatewasnot simply
onebetween historiansover which camefirst—common property or individual private
property. Thedebateframed aperspectiveonwhether landed proprietorshaveaspecia

roleinsociety that needed protectionandthel egitimacy of enclosing propertiesowned
communally. Thedebateisnot fully resolved. Ellickson, Rose, and Ackerman’ smajor
textbook on property law*® devotetheir first chapter to “ The Debate over Private
Property” and their second chapter to “ The Problem of the Commons.”

Social scientistshavehadtheir ownrelated debatesabout the consequencesof
allowingmultipleindividual sor firmstojointly usearesourcesystem. Thedebatewas
kickedoff half acentury ago by the pathbreakingwork of Scott Gordonin 1954 and
Anthony Scottin1955'° whenthey introduced aneconomic analysisof anatural resource
(fisheries) that had, prior tothat time, beenthedomainof biologists. Their twoarticlesare
creditedwithoutliningtheconventional theory of thecommons?® They demonstratedthat
whenmultipleindividuasjointly harvestedfishinhighdemandwithout alimit ontheamount
that any fisher could withdraw, thequantity harvested woul d exceed boththemaximum
sustai nabl eyield andthemaximumeconomicyield. Atthattime, theonly solutiontothis
problemthat they contempl ated wasownership of thefishery by asinglefirmor by the
government. In1968, thebiologist, Garrett Hardin, crystallized thethinking of many socia
scientistsand policy makerswith hismetaphoricanalys sof the* tragedy of thecommons.”
Hardinarguedthat theindividual swhojointly usesacommonsarehope esdy trappedinan
immutabletragedy. Giventhistrapof overuse(or, for Hardin, overpopulation), the* only”
sol utionHardinenvisionedwasexternally imposed government or privateownership.?
Unfortunately, for thedevel opment of rigorousthinking, Hardin casualy usedtheexample
of apasture “opento all” asif all jointly owned pastures would be “open to all.”

Chicago Press, 1981).

" Maine, supranote 15, p. 252.

18 Ellickson, Robert C., Carol M. Rose, and Bruce A. Ackerman, eds., Perspectives on
Property Law, 2d. ed. (Gaithersburg, MD: Aspen Publishers, 1995). (Perspectiveson Law Series).

1® Gordon, H. Scott, “ The Economic Theory of aCommon-Property Resource: The Fishery,”
Journal of Political Economy 62 (1954): 124-142; and Scott, Anthony D., “The Fishery: The
Objectives of Sole Ownership,” Journal of Political Economy 65 (1955): 116-124.

0 SeeFeeny, David, etal., “ The Tragedy of the Commons: Twenty-Two Y earsLater,” Human
Ecology 18(1) (1990): 1-19, p. 2.

2 Hardin, Garrett, “ The Tragedy of the Commons,” Science 162 (1968): 1243-1248; Hardin,
Garrett, “ Extensions of ‘ The Tragedy of the Commons,”” Science 280 (May 1, 1998): 682-683.
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Sincethework of Gordon, Scott, and Hardin, most theoretical studiesby political-
economistshaveanayzed s mplecommon-pool resourcesystemsusingrelatively smilar
assumptions. Insuch systems, it isassumed that the resource generatesahighly
predictable, finitesupply of onetypeof resourceunit (onespecies, for example) ineach
relevant timeperiod. Appropriators(thosewho harvest fromaresourcesystem, e.g.,
fishers, pastoralists, etc.) areassumed to behomogeneousintermsof their assets, sKills,
discount rates, and cultural views. They areal so assumedto beshort-term, profit-
maximizing actorswho possesscompleteinformation. Inthistheory,anyone canenter the
resourceand appropriateresourceunits. Appropriatorsgain property rightsonly towhat
they harvest. Theharvestedresourceunitsarethenprivately ownedandcanbesoldinan
opencompetitivemarket. Theopen-accessconditionisagiven. Theappropriatorsmake
no efforttochangeit. Appropriatorsactindependently and do not communicateor
coordinate their activitiesin any way.?

Many current textbooksinresourceeconomicsandlaw and economicsstill
present thisconventional theory of asimplecommon-pool resourceastheonly theory
neededfor understanding common-pool resourcesmoregeneraly (but, for adifferent
gpproach, seeBaand and Platteau) 2 With thegrowing useof gametheory, appropriation
from common-pool resourcesisfrequently represented asaone-shot or finitely repeated,
Prisoner’ sDilemmagame?® Thesemodelsformalizetheproblemdifferently, but donot
changeany of thebasi ctheoretical assumptionsabout thefiniteand predictablesupply of
resourceunits, compl eteinformation, homogeneity of users, their maximization of expected
profits, andtheir lack of interactionwith oneanother or capacity tochangetheir ingtitutions.

A sufficient number of empirical exampleshaveexisted wheretheabsenceof
property rightsand theindependenceof actorscapturestheessenceof theproblemfacing
appropriatorsthat thebroad empirical applicability of thetheory wasnot challenged until

Z%|nthissetting, astheincisiveanalysisof Gordon and Scott demonstrates, each fisherman
will take into account only his own marginal costs and revenues and ignores the fact that increases
in his catch affect the returnsto fishing effort for other fishermen as well as the health of future fish
stocks. . . . [E]conomic rent is dissipated; economic overfishing, which may also lead to ecological
overfishing, is the result.” Feeny, David, Susan Hanna, and Arthur F. McEvoy, “Questioning the
Assumptions of the ‘ Tragedy of the Commons’ Model of Fisheries,” Land Economics 72(2) (1996):
187-205, p. 189.

% Baland, Jean-Marie, and Jean-Philippe Platteau, Halting Degradation of Natural
Resources: Is There A Role for Rural Communities? (New Y ork: Oxford University Pressand FAO,
1996).

2 Dawes, Robyn M., “ The Commons DilemmaGame: An N-Person Mixed-Motive GameWith
aDominating Strategy for Defection,” ORI Research Bulletin 13(2) (1973) Oregon Research Institute;
and Dasgupta, Partha, and Geoffrey M. Heal,Economic Theory and Exhaustible Resources (Garden
City, NJ: J. Nisbet, 1979).
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themid-1980s. Themassivedeforestationintropical countriesandthecollapseof the
Cdliforniasardinefishery and other oceanfisheriesconfirmed theworst predictionstobe
derived from this theory for many scholars.

Sinceappropriatorsareviewed asbeingtrappedinthesedilemmas, repeated
recommendations weremadethat external authoritiesmustimposeadifferent set of
political regimesand property rightson such settings. Somerecommended private
property asthemost efficient formof ownership.® Othersrecommended government
ownershipandcontrol 2 Implicitly, theoristsassumedthat regul atorswill actinthepublic
i nterest and understand how ecol ogical systemswork and how to changeingtitutionssoas
to induce socially optimal behavior.?’

Thepossibility that theappropriatorsthemsel veswoul d find waysto organize
themsel veshasnot been serioudy consideredin much of thepolitical-economy literature
until recently. Organizingsoasto createrul esthat specify rightsand dutiesof participants
createsapublicgoodfor thoseinvolved. Anyonewhoisincludedinthecommunity of
usersbenefitsfromthispublic good, whether they contributeor not. Thus, getting“ out of
thetrap” isitsalf asecond-level dilemma. Further, investinginmonitoringand sanctioning
activitiessoastoincreasethelikelihood that participantsfollow theagreementsthey have
made, al sogeneratesapublicgood. Thus, theseinvestmentsrepresent athird-level
dilemma. Sincemuchof theinitial problemexistsbecausetheindividualsarestuckina
settingwherethey generatenegativeexternalitiesononeancther, itisnot consistent with
the conventional theory that they solveasecond- andthird-level dilemmainorder to
address the first-level dilemmaunder analysis.

Thework of theNational Academy of Sciences' Panel on Common Property?
challengedtheapplication of thisconventional theory toall common-pool resources
regardlessof thecapacity of appropriatorsto communicate, coordinatetheir activities, and
tocreateindtitutionstoalocateproperty rightsand makepoliciesrel ated toajointly owned
resource. Thegrowingevidencefrommany field studiesof common-pool resources

5See Demsetz, Harold, “Toward aTheory of Property Rights,” American Economic Review
62(1967): 347-359; Posner, Richard A.,Economic Analysis of Law, 2¢ ed. (Boston, MA: Little, Brown,
1977); and Simmons, Randy T., Fred L. Smith, and Paul Georgia, “ The Tragedy of the Commons
Revisited: Politics vs. Private Property,” Center for Private Conservation, Competitive Enterprise
I nstitute, Washington, DC, 1996.

%Qphuls, William, “Leviathan or Oblivion,” in Toward a Steady State Economy, ed. H. E.
Daly (San Francisco: Freeman, 1973).

2" Feeny, Hanna, and M cEvoy, supranote 22, p. 195.

2 National Research Council, ed., Proceedings of the Conference on Common Property
Resource Management, April 21-26, 1985 (Washington, DC: National Academy Press, 1986).
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conducted by anthropol ogi sts® andhistorians®cal led for aseri ousre-thinking of the
theoretical foundationsfor theanal ysisof common-pool resources.® Thecumulative
impact of theextensiveempirical studiesdoesnot challengetheempirical validity of the
conventiond theorywhereitisrdevantbut rather itspresumed, universal, generaizability.

[11. CLARIFYING KEY CONCEPTS

Inorder todevel opabroader and empirically verifiabletheory that encompassed
thedominant “tragedy of thecommons’ theory asaspecia case, scholarslearnedthat they
hadto makesomekey di stinctionsamong thingsthat had previously and casually been
treated asbeingthesamething. Sincewefedl that asimilar effortisneededinregardto
theintellectua publicdomain, wewill discussthesedigtinctionsinsomedepth. Therewere
four basi c confusionsthat needed to beuntangled. Thesourceof confusionrelatestothe
differencesamong 1) the nature of the good (common-poolresour ces) and aproperty
regime (common-property regimes), 2) resourcesystemsandtheflow of resourceunits,
3) common property and open-accessregimes, and4) theset of property rightsinvolved

2 See Netting, Robert McC., Balancing on an Alp: Ecological Change and Continuity in
a SwissMountain Community (New Y ork: Cambridge University Press, 1981); Netting, Robert McC.,
“Territory, Property, and Tenure,” inBehavioral and Social Science Research: A National Resour ce,
ed. R. McC. Adams, N. J. Smelser, and D. J. Treiman (Washington, D.C.: National Academy Press,
1982),446-501; McCay, BonnieJ., and JamesM. Acheson, The Question of the Commons: The Culture
and Ecology of Communal Resources (Tucson: University of Arizona Press, 1987).

% Glick, ThomasF., Irrigation and Society in Medieval Valencia (Cambridge, MA: Harvard
University Press, 1970); Maass, Arthur, and Raymond L. Anderson, ... . and the Desert Shall Rejoice:
Conflict, Growth, and Justice in Arid Environments (Maabar, FL: R. E. Krieger, 1986).

%1 See Berkes, Fikret, “Local Level Management and the Commons Problem: A Comparative
Study of Turkish Coastal Fisheries,” MarinePolicy 10 (July 1986): 215-29; Berkes, Fikret, ed., Common
Property Resour ces; Ecology and Community-Based Sustainable Development (London: Belhaven
Press, 1989); Berkes, Fikret, David Feeny, Bonnie J. McCay, and James M. Acheson, “The Benefits
of the Commons,” Nature 340 (July 1989): 91-93; Bromley, Daniel W., David Feeny, Margaret McK ean,
Pauline Peters, Jere Gilles, Ronald Oakerson, C. Ford Runge, and James Thomson, eds., Making the
Commons Work: Theory, Practice, and Policy (Oakland, CA: ICS Press, 1992); Ostrom, Elinor,
Governing the Commons (New Y ork: Cambridge University Press, 1990); Pinkerton, Evelyn, “Local
Fisheries Co-Management: A Review of International Experiences and Their Implications for Salmon
Management in British Columbia,” Canadian Journal of Fisheries and Aquatic Sciences 51 (1994):
2363-78; Hess, Charlotte, A Comprehensive Bibliography of Common Pool Resources. (CD-ROM)
(Bloomington: Indiana University, Workshop in Political Theory and Policy Analysis, 1999); Cordell,
John C,, ed., A Sea of Small Boats (Cambridge, MA: Cultural Survival, Inc., 1989); Wade, Robert,
Village Republics: Economic Conditions for Collective Action in South India (Oakland, CA: ICS
Press, 1994); Ruddle, Kenneth, and Robert E. Johannes, eds., The Traditional Knowledge and
Management of Coastal Systemsin Asia and the Pacific (Jakarta: Unesco, 1985); Sengupta, Nirmal,
Managing Common Property: Irrigation in India and the Philippines (New Dehi: Sage, 1991).
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in“ownership.” All four sourcesof confusionreducecl arity inassigningmeaningtoterms
and retard theoretical and empirical progress.

The Confusion between the Natur e of a Good and a Property Regime

The problemsresulting from confusing conceptswereparticularly difficultto
overcomegiventhat theterm* common- propertyresource” wasfrequently usedto
describe atypeof economicgoodthat isbetter referredtoasa“ common-pod resource.”
For many scholars, theconcept of aproperty regimeand thenatureof agoodwerethus
conflated.

Oneof thekey problemsin devel opingagood analytical approachtotheeffect of
diverseinstitutional arrangementsontheincentives, activities, and outcomesof the
individuasinvolvedisgettingaclear conception of thestructureof eventsinvolved. The
political-economy literatureusualy calls* thestructureof thebio-physical events’ as“the
natureof thegoods.” For sometime, economistsstruggled with classifying goodsaseither
privateor public. By labdingall goodsasfitting thisdichotomy, schol arstalked about those
thingsthat themarket could solvemost efficiently and thosethingsthat would require
government provision and production.

Inthe1970s, amajor breakthrough camewith clear identification that therewerenot just
twotypesof goods. Twoattributeshavebeenidentifiedinthepolitical-economy literature
that hel pidentify four broad classesof goods. Thefirst attributeiswhether thebenefits
consumed by oneindividua subtract fromthebenefitsavailabletoothers® Common-pool

resource systemsgeneraterel atively subtractablebenefit flows. Thisattributeisshared
withprivategoods, asshowninFigurel. Thesecondattributeisthatitisvery costly to
excludeindividua sfromusingtheflow of benefitseither through physica barriersor legal

instruments. Both attributes vary across a range.

%2 Ostrom, Vincent, and Elinor Ostrom, “Public Goods and Public Choices,” in Alternatives
for Delivering Public Services. Toward Improved Performance, ed. E. S. Savas (Boulder, CO:
Westview Press, 1977), 7-49; Ostrom, Elinor, Roy Gardner, and James Walker, Rules, Games, and
Common-Pool Resources (Ann Arbor: University of Michigan Press, 1994).
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Figure 1. Typesof Goods

SUBTRACTABILITY
low high

E difficult | public goods common-pool resour ces
X sunset irrigation systems
C common knowledge libraries
L
U
s easy toll or club goods private goods
I day-care centers doughnuts
o country clubs persona computers
N

Recognizing aclassof goodsthat sharesthesetwo attributesenablesscholarsto
identify thecoretheoretica problemsfacingindividua swhenever morethanoneindividua
or group utilizessuchresourcesfor an extended period of time. Using*“ property” inthe
termusedtorefer toatypeof good, reinforcestheimpressionthat goodssharing these
attributestend everywhereto sharethesameproperty regime. Asdiscussed below, this
is certainly not the case.

Common-pool resourcessharewithwhat economistscall “publicgoods,” the
difficulty of developing physical or ingtitutional meansof excluding beneficiaries. Unless
meansaredevised to keep nonauthorized usersfrom benefitting, thestrong temptationto
freerideontheeffortsof otherswill leadto asuboptimal investmentinimprovingthe
resource, monitoring use, and sanctioning rule-breaking behavior. Second, theproducts
or resourceunitsfrom common-pool resourcessharewithwhat economistscall “ private
goods,” theattributethat oneperson’ sconsumption subtractsfromthequantity available
toothers. Thus, common-pool resourcesaresubject to problemsof congestion, overuse,
pollution, and potentia destruction unlessharvesting or uselimitsaredevised andenforced.
Inadditionto sharingthesetwo attributes, particular common-pool resourcesdiffer on
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many other attributesthat affect their economic useful nessincluding their extent, shape,
productivity and the value, timing, and regularity of the resource units produced.*

Common-pool resources may be owned by national, regional, or local
governments; by communal groups; by privateindividual sor corporations; or used as
open-accessresources by whomever can gain access. Each of the broad types of
property regimeshasdifferent setsof advantagesand disadvantages, but at timesmay rely
uponsi milar bundlesof operational rules3* Exampl esexi st of both successful and
unsuccessful effortsto governand manage common-pool resourcesby governments,
communal groups, cooperatives, vol untary associations, and privateindividuasor firms®
Thus, noautomati c associ ati on exi stsbetween common-pool resourceswith common-
property regimes—or, with any other particular type of property regime.

The Confusion between a Resour ce System and the Flow of Resour ce Units

Thesecond confusionisrel atedto therel ationshipsbetween resourcesystemsand
aflow of resourceunitsor benefitsfromthese systems.* Inregardtocommon-pool
resources, theresourcesystem (or dternatively, thestock or thefacility) iswhat generates
aflow of resourceunitsor benefitsover time. Exampl esof typical common-pool
resourcesystemsincludelakes, rivers, irrigation systems, groundwater basins, forests,
fishery stocks, and grazing areas. Common-pool resourcesmay alsobefacilitiesthat are
constructedfor joint use, suchasmainframecomputersandthelnternet. Theresource
unitsfromacommon-pool resourceincludewater, timber, medicinal plants, fish, fodder,
central processingunits. Theresourceunitsfor acomplex facility likethelnternet may be
the datapacketsor thecomputer files(information artifacts) depending uponwhether one

33 See Schlager, Edella, William Blomauist, and Shui Y an Tang, “Mobile Flows, Storage, and
Self-Organized I nstitutions for Governing Common-Pool Resources,” Land Economics 70(3) (1994):
294-317.

3 Feeny et al., supranote 20.
%Bromley etal., supranote31; Singh, K atar, Managing Common Pool Resources: Principles

and Case Studies (Oxford: Oxford University Press, 1994); Singh, Katar, and Vishwa Ballabh,
Cooperative Management of Natural Resources (New Delhi: Sage, 1996).

% Blomquist, William, and Elinor Ostrom, “Institutional Capacity and the Resolution of a
Commons Dilemma,” Policy Studies Review 5(2) (1985): 383-393.

57 Lueck, Dean, “Property Rights and the Economic Logic of WildlifeInstitutions,” Natural
Resources Journal 35(3) (1995): 625-670.
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isstudyingit asaninfrastructureresourceor asaninformationresource.® Devising
property regimesthat effectively alow sustainableuseof acommon-pool resourcerequires
one set of rulesthat limit accesstotheresourcesystemand other rulesthat limit the
amount, timing, and technol ogy used towithdraw diverseresourceunitsfromtheresource
system. Itisfrequently thecasethat theresourcesystemisjointly owned, whilethe
resource units withdrawn from the system are individually owned by appropriators.

The Confusion between Common-Property and Open-Access Regimes

Inanow classicarticle, Ciriacy-Wantrup and Bishop® clearly articul ated the
difference between property regimesthat areopenaccess wherenoonehasthelegd right
to excludeanyonefromusing aresource, fromcommon property,wherethe membersof
aclearly defined group havealegal right toexcludenonmembersof that groupfromusing
aresource.* Open-accessregi mes( resnullius—including thecl assic casesof theopen
seasandtheatmosphere—havelong been consideredinlegal doctrineasinvolvingno
l[imitsonwhoisauthorized to usetheseresources. Thus, thework of Gordon, Scott, and
Hardinfocused onresourcesthat werepaired with open-accessregimes. If anyonecan
usearesource—thedefinition of an open-accessresource—then, noonehasanincentive
to conserve its use or to invest in improvements.

Someopen-accessregimeslack effectiverulesdefining property rightsby
default* Either theresourcesaffected by these open-accessregi mesarenot contained
withinanation-stateor no entity hassuccessfully laid claimtolegitimateownership. Other
open-accessregimesaretheconsequenceof consciouspublicpoliciestoguaranteethe
accessof al citizenstotheuseof aresourcewithinapolitical jurisdiction.*? Theconcept
of juspublicumappliestotheir formal status, but effectively theseresourcesareopen

3 See Bernbom, Gerald, “ Analyzing the Internet as a Common Pool Resource: The Problem
of Network Congestion,” presented at “Constituting the Commons: Crafting Sustainable Commons
in the New Millennium,” the Eighth Conference of the International Association for the Study of
Common Property, Bloomington, Indiana, May 31-June 4, 2000.
http://dIc.dlib.indiana.edu/documents/dir0/00/00/02/18/index.html

%9 Ciriacy-Wantrup, Siegfried V., and Richard C. Bishop, “‘ Common Property’ as a Concept
in Natural Resource Policy,” Natural Resources Journal 15 (1975): 713-727.

0 See also Bromley, Daniel W., Environment and Economy: Property Rights and Public
Policy (Cambridge, MA: Basil Blackwell, 1991); Bromley, Daniel W., “The Commons, Common
Property,and Environmental Policy,” Environmental and Resour ceEconomics2(1992):1-17; Bromley,
Daniel W., “The Commons, Property, and Common-Property Regimes,” in Making the Commons
Work: Theory, Practice, and Policy, ed. Daniel W. Bromley, et al. (Oakland, CA, ICSPress, 1992), 3-15.

4l Dales, John H., Pollution, Property, and Prices. An Essay in Policy-making and
Economics (Toronto: University of Toronto Press, 1968).

42 Asin the caseof noncopyrightable or expired formerly copyrighted information—i.e., “ the
public domain.” See Litman 1990, supranote 10.
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access.® Still other open-accessregi mesresult fromtheineffectiveexclusion of
nonownersby theentity assignedformal rightsof ownership. Inmany developing
countries, theearlier confusi on between open-accessand common-property regimes
paradoxically ledtoanincreaseinthenumber and extent of local resourcesthat arede
factoopenaccess. Common-property regimescontrollingaccessand harvestingfrom
local streams, forests, grazing areas, andinshorefisherieshad evol ved over long periods
of timeinall partsof theworld, but wererarely givenformal statusinthelegal codesof
newly independent countries.

Many common-property regimesdo efficiently regul atethejoint useand
management of aresource. Thereis, however, nothinginherently efficient orinefficient
about suchregimes. A modern, privatecorporationis, after all, acommon-property
regi methat haswidespread usethroughout theglobal economy—uwith both efficient and
i nefficient consequences. Common-property regimesareessentialy sharecontracts.* As

3 The state governments of Oregon and Washington, for example, intervened in the early
twentieth century to prevent local salmon fishermen from devising rulesthat would have limited entry
and established harvesting limits (Higgs, Robert, “Legally Induced Technical Regress in the
Washington Salmon Fishery,” Researchin Economic History 7 (1982): 55-86; Higgs, Robert, “Legally
Induced Technical Regressinthe Washington Salmon Fishery,” inEmpirical Studiesin Institutional
Change, ed. Lee J. Alston, Thrainn Eggertsson, and Douglass C. North (New Y ork: Cambridge
University Press, 1996), 247-79). FishingunionsaongtheU.S. coastal areastried to organizeinshore
fisheries soastolimit entry and establish harvesting limitsduring the 1950s. Eventhoughtheir efforts
could not have had a serious impact on prices due to the presence of an active international market
for fish, the fishing unionswere prosecuted by the U.S. Department of Justice and found in violation
of the Sherman Antitrust Act (Johnson, Ronald N., and Gary D. Libecap, “ Contracting Problemsand
Regulation: The Case of the Fishery,” American Economic Review 72 (1982): 1005-22). Thus, U.S.
inshore fisheries have effectively been open-access resources during much of the twentieth century
as aresult of governmental actionto prevent local fishing groupsfrom establishing forms of common-
property regimeswithin those political jurisdictions. Inmorerecent times, however, both the national
and state governments have reversed their prior stands and have actively sought ways of creating
forms of co-management in inshore fisheries(see Pinkerton, Evelyn, “ Conclusions: WhereDoWe Go
From Here? The Future of Traditional Ecological Knowledge and Resource Management in Canadian
Native Communities,” in Traditional Ecological Knowledge and Environmental Assessment, ed. P.
Boothroyd and B. Sadler (Ottowa: Canadian Environmental Assessment Research Council, 1992);
Pinkerton, supra note 31; Wilson, James A., “When are Common Property Institutions Efficient?,”
working paper, Department of Agriculture and Resource Economics, University of Maine, Orono,
1995)).

44 Lueck, Dean, “Common Property as an Egalitarian Share Contract,” Journal of Economic
Behavior and Organization 25 (1994): 93-108; Eggertsson, Thrainn, Economic Behavior and
Institutions (Cambridge University Press, 1990); Eggertsson, Thrainn, “Analyzing Institutional
Successes and Failures: A Millennium of Common Mountain Pastures in Iceland,” International
Review of Law and Economics 12 (1992): 423-37; Eggertsson, Thrainn, “The Economic Rationale for
Communal Resources,” in Common Property Regimes: Law and Management of Non-Private
Resources; Proceedings of the Conference, vol. |, ed. Erling Berge (As, Norway: The Agricultural
University of Norway, 1993); Eggertsson, Thrainn, “The Economics of Institutions: Avoiding the

57



58 ARTIFACTS, FACILITIES, AND CONTENT ~ [OSTROM & HESS

such, they facethepotential of opportunisticbehavior and moral hazard problems.
Common-property regimes, however, are much more likely to have beneficial
consequences for aresource system and its users than an open-access resource.

Asconcernfor theprotection of natural resourcesmounted during thesecond hal f
of thelast century, many devel oping countriesnationalized al land and water resourcesthat
had not yet been recorded asprivateproperty. Theinstitutional arrangementsthat local
usershad devisedtolimitentry and uselost their legal standing. Thenational governments
that declared ownership of thesenatural resources, however, lacked monetary resources
and personnel to excludeusersor tomonitor theharvesting activitiesof users. Thus,
resourcesthat had been under adefactocommon-property regimeenforced by local
userswereconverted to adejuregovernment-property regime, but reverted to adefacto
open-accessregime. Whenresourcesthat wereprevioudy controlled by local participants
havebeen nationalized, statecontrol hasusually provedtobelesseffectiveand efficient
than control by those directly affected, if not disastrous in its consequences.*”

Open-Field Syndrome and the Perils of Path Dependence,” Acta Sociologica 36 (1993): 223-37.

% Hilton, Rita, “ Institutional I ncentivesfor Resource Mobilization: An Analysisof Irrigation
Schemes in Nepal,” Journal of Theoretical Politics 4(3) (1992): 283-308; Curtis, Donald, Beyond
Government: Organizations for Common Benefit (London: Macmillan, 1991); Panayotou, Theodore,
and Peter S. Ashton, Not by Timber Alone: Economicsand Ecology for Sustaining Tropical Forests
(Washington, DC: Idland Press, 1992); Ascher, William, Communities and Sustainable Forestry in
Developing Countries (Oakland, CA: ICS Press, 1995). The harmful effects of nationalizing forests
that had earlier been governed by local user-groups have been well documented for Thailand (Feeny,
David, “ Agricultural Expansion and Forest Depletionin Thailand, 1900-1975,” inWorld Deforestation
in the Twentieth Century, ed. John F. Richards and Richard P. Tucker (Durham, NC: Duke University
Press, 1988), 112-43), Niger (Thomson, James T., “Ecological Deterioration: Local-Level Rule-Making
and Enforcement Problemsin Niger,” inDesertification: Environmental Degradationinand around
Arid Lands, ed. Michael H. Glantz (Boulder, CO: Westview Press, 1977), 57-79; Thomson, James T.,
David Feeny, and Ronald J. Oakerson, “Institutional Dynamics: The Evolution and Dissolution of
Common-Property Resource Management,” in Making the Commons Work: Theory, Practice, and
Policy, ed. Daniel W. Bromley, et d. (Oakland, CA: ICS Press, 1992), 129-60), Nepa (Arnold, JEM.,
and J. Gabriel Campbell, “Collective Management of Hill Forestsin Nepal: The Community Forestry
Development Project,” in Proceedings of the Conference on Common Property Resource
Management, ed. National Research Council (Washington, DC: National Academy Press, 1986), 425-
54; Messerschmidt, Donald A., “People and Resourcesin Nepal: Customary Resource Management
Systems of the Upper Kali Gandaki,” in Proceedings of the Conference on Common Property
Resource Management, ed. National Research Council (Washington, DC: National Academy Press,
1986), 455-80), and India (Gadgil, Madhav, and Prema lyer, “On the Diversification of Common-
Property Resource Use by Indian Society,” in Common Property Resources. Ecology and
Community-Based Sustainable Development, ed. Fikret Berkes (L ondon, Belhaven Press, 1989), 240-
72; Jodha, Narpat S., “Depletion of Common Property Resourcesin India: Micro-level Evidence,” in
Rural Development and Population: Institutions and Policy, ed. G. McNicoll and M. Cain (Oxford:
Oxford University Press, 1990), 261-83; Jodha, Narpat S., “Property Rights and Development,” in
Rights to Nature, ed. Susan S. Hanna, Carl Folke, and Karl-Géran Mder (Washington, DC: Island
Press, 1996), 205-22). Similar results have occurred in regard to inshore fisheries taken over by state
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The Confusion Over What Property Rights Arelnvolved in “ Owner ship”

A property rightisanenforceableauthority toundertakeparticular actionsina
specificdomain.® Property rightsdefineactionsthat individua scantakeinrelaionto other
individualsregardingsome*“thing.” 1f oneindividual hasaright, someoneelsehasa
commensurate duty toobservethat right. Schlager and Ostromidentify fivemajor types
of property rightsthat aremost relevant for theuse of common-pool resources, including
access, extraction,*” management, exclusion, and alienation. These are defined as:

Access: Theright toenter adefined physical areaand enjoy nonsubtractive
benefits (e.g., hike, canoe, sit in the sun).

Extraction:  Therighttoobtainresourceunitsor productsof aresourcesystem
(e.g., catch fish, divert water).

Management: Therighttoregulateinternal usepatternsandtransformtheresource
by making improvements.

Exclusion:  Therighttodeterminewhowill haveaccessrightsandwithdrawal
rights, and how those rights may be transferred.

Alienation:  Theright to sell or lease management and exclusion rights.

or national agenciesfromlocal control by the inshore fishermen themselves (Cordell, John C., and
Margaret A. McKean, “ SeaTenurein Bahia, Brazil,” inMaking the CommonsWork: Theory, Practice,
and Policy, ed. Daniel W. Bromley, et a. (Oakland, CA: ICS Press, 1992), 183-205; Cruz, Wilfrido D.,
“Overfishing and Conflict in a Traditional Fishery: San Miguel Bay, Philippines,” in Proceedings of
the Conference on Common Property Resource Management, ed. National Research Council
(Washington, DC: National Academy Press, 1986), 115-35; Dasgupta, Partha, The Control of
Resources (Cambridge, MA: Harvard University Press, 1982); Higgs, 1996, supranote 43; Panayotou,
Theodore, “Management Concepts for Small-Scale Fisheries: Economic and Social Aspects,” FAO
Fisheries Technical Paper no. 228, Food and Agriculture Organization of the United Nations, Rome,
Italy, 1982; Pinkerton, Evelyn, ed., Co-Oper ative Management of Local Fisheries: New Directionsfor
Improved Management and Community Development (Vancouver, Canada: University of British
Columbia, 1989).

6 Commons, John R., Legal Foundations of Capitalism(Madison: University of Wisconsin
Press, 1968).

47 In Schlager and Ostrom, the term used for extraction is withdrawal (Schlager, Edella, and
Elinor Ostrom, “Property Rights Regimes and Natural Resources: A Conceptual Analysis,” Land
Economics 68(3) (1992): 249-62).
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Inmuch of theeconomicsliterature, aswell asthelegd literature, private property
isdefined ashol dingtheright of alienation. Property-rightssystemsthat donot containthe
right of alienation are considered by many scholarsto beill-defined. Further,they are
presumedtoleadtoinefficiency sinceproperty-rightsholderscannot tradetheir interestin
animprovedresourcesystemfor other resources, nor can someonewhohasamore
efficient use of a resource system purchase that system in whole or in part.*”®
Consequently, itisassumedthat property-rightssystemsthat includetheright todienation
will betransferredtotheir highest valued use. L arsonand Bromley*® challengethis
commonly heldview and show that much moreinformation must beknownabout the
specific values of alarge number of parameters before judgements can be made
concerning the efficiency of a particular type of property right.

Scholarsstudying common-property systemshavefoundthatitismoreuseful to
examinewhichof thefiveclassesof property-rightsbundlesareexercisedinthefieldand
what kind of consequencesresult. Inthisview, privateindividuas, privateassociationsor
firms, and governmentsmay holdwell-defined property rightsthat includeor donotinclude
all fiveof therightsdefined above. Thisapproach separatesthequestion of whether a
particular right iswell-defined from the questionsof who possessesandwhichrightsare
possessed.

“ Authorized entrants’ includemost recreational usersof national parkswho
purchasean operational right to enter and enjoy thenatural beauty of the park, but do not
have arighttoharvest forest products. Thosewho haveboth entry andwithdrawal use-
rightunitsare” authorizedusers.” Thecontentsof thebundleof rightsof anauthori zed user
may vary substantially inregardtothequantity, timing, location, and useof resourceunits
appropriated fromaresourcesystem. Thepresenceor absenceof constraintsuponthe
timing, technology used, purposeof use, and quantity of resourceunitsharvested are
usual ly determined by operational rulesdevised by thosehol ding thecollective-choice
rights (or authority) of management and exclusionover theresourcesystem.® Anexternd

“8 Demsetz, supranote 25.
“ Larson, Bruce A., and Daniel W. Bromley, “ Property Rights, Externalities, and Resource
Degradation: Locating the Tragedy,” Journal of Development Economics 33 (1990): 235-62.

% The operational rights of entry and use may be finely divided into quite specific “tenure
niches” (Bruce, John W., Legal Bases for the Management of Land-Based Natural Resources as
Common Property, Forests, Trees and People Programme, Food and Agriculture Organization of the
United Nations, Rome, Italy, 1995) that vary by season, by use, by technology, and by space. Tenure
niches may overlap when one set of users owns the right to harvest fruits from trees, another set of
users ownstheright to the timber in these trees, and the trees may be located on land owned by still
others (Bruce, John W., Louise Fortmann, and Calvin Nhira, “Tenures in Transition, Tenures in
Conflict: Examples from the Zimbabwe Social Forest,” Rural Sociology 58(4) (1993): 626-42).
Operational rules may allow authorized users to transfer access and withdrawal rights either
temporarily through a rental agreement, or permanently when these rights are assigned or sold to
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authority, however, may mandatethat theowner of aresourcesystemmust allow some
accessand/or withdrawal rightsto another individual or groupthantheproprietor or owner
of the resource system.

“Claimants” possesstheoperational rightsof accessandwithdrawal plusa
collective-choiceright of managing aresourcethat includesdecisionsconcerningthe
constructionand maintenanceof facilitiesandtheauthority to deviselimitsonwithdrawal
rights. Fishingterritoriesareafrequent formof property forindigenous, inshorefishers™
Farmersonlarge-scalegovernment irrigation systemsfrequently deviserotation schemes
for allocating water on a branch canal >

“Proprietors’ holdthesamerightsasclaimantswith theaddition of theright to
determinewhomay accessand harvest fromaresource. Most of theproperty systems
that arecalled” common-property” regimesinvolveparticipantswho areproprietorsand
have four of theaboverights, but do not possesstheright to sell their management and
exclusonrightseventhoughthey most frequently havetheright tobequeathittomembers
of their family andtoearnincomefromtheresource. “Full Owners’ possesstheright of
alienation—theright totransfer agoodinany way theowner wishesthat doesnot harm
thephysical attributesor usesof other owners—inadditiontothebundleof rightsheld by
aproprietor. Anindividual, aprivatecorporation, agovernment, or acommunal group
may possessfull ownership rightsto any kind of good i ncluding acommon-pool
resource.® Therightsof owners, however, arenever absolute. Evenprivateownershave
responsibilities not to generate particular kinds of harms for others.>

others (see Adasiak, Allen, “Alaska’ s Experience with Limited Entry,” Journal of the Fisheries
Research Board of Canada 36(7) (1979): 770-82, for a description of the rights of authorized users of
the Alaskan salmon and herring fisheries).

5! Durrenberger, E. Paul, and Gisli Palsson, “The Grass Roots and the State: Resource
Management in Icelandic Fishing,” in The Question of the Commons: The Culture and Ecology of
Communal Resources, ed. B. J. McCay and J. M. Acheson (Tucson, AZ: University of ArizonaPress,
1987). Another exampleisthe net fishers of Jambudwip, India, who annually regulate the positioning
of nets so asto avoid interference, but do not have the right to determine who may fish along the
coast (Raychaudhuri, Bikash, The Moon and the Net: Study of a Transient Community of Fishermen
at Jambudwi p (Calcutta, India: Government of India Press, Anthropological
Survey of India, 1980)).

2 Benjamin, Paul, Wai Fung Lam, Elinor Ostrom, and Ganesh Shivakoti, Institutions,
Incentives, and Irrigation in Nepal, Decentralization: Finance & Management Project Report,
Burlington, VT, Associatesin Rural Development, 1994.

% Montias, John Michael, The Structure of Economic Systems (New Haven, CT: Yale
University Press, 1976); Dahl, Robert A., and CharlesE. Lindblom, Politics, Economics and Welfare:
Planning and Politico-Economic Systems Resolved into Basic Social Processes(New Y ork: Harper,
1963).

4 Demsetz, supranote 25.
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What isimportant for thecontext of thisconferenceabout thisview of property
rightsisthat property rightstotheflow of unitsfromaresourcesystemarefrequently held
by different actorsthanthosewho holdrightsrelatedtothesystemitself. Further,
empirical studiesof common-property institutionshavefoundthat proprietors(as
contrastedtofull owners) havesufficient rightsto makedecis onsthat promotelong-term
investment in, and sustainable harvesting from, aresource.®

A key finding from multiplestudiesisthatno set of property rightsworksequivalently in
all typesof settings. For private-property systemsinlandto makeadifferencein
productivity gains, oneneeds 1) asomewhat densepopul ation so competitionfor useis
present and 2) theexistenceof effectivemarketsrel ated to credit, inputs, and thesale of
commodities. Inaseriesof studiesof inshorefisheries, self-organizedirrigationsystems,
forest user groups, and groundwater institutions, proprietorstendedtodevel op strict
boundaryrulestoexcludenoncontributors; established authority rulestoallocate
withdrawal rights; devised methodsfor monitoring conformance; and used graduated
sanctions against those who did not conform to these rules.>®

%5 Place, Frank, and Peter Hazell, “ Productivity Effects of Indigenous Land Tenure Systems
in Sub-Saharan Africa,” American Journal of Agricultural Economics 75 (1993): 10-19, conducted
surveysin Ghana, Kenya, and Rwandato ascertainiif indigenousland-right systemswereaconstraint
on agricultural productivity. They and others found that having the rights of a proprietor as
contrasted to an owner in these settings did not affect investment decisions and productivity. In
densely settled regions, however, proprietorship over agricultural land may not be sufficient (Feder,
Gershon, T. Onchan, Y. Chalamwong, and C. Hangladoran, Land Policies and Form Productivity in
Thailand (Baltimore, MD: Johns Hopkins University Press, 1988); Feder, Gershon, and David Feeny,
“Land Tenure and Property Rights: Theory and Implications for Development Policy,” World Bank
Economic Review 5(1) (1991): 135-53; Anderson, Terry L., and Dean Lueck, “Land Tenure and
Agricultural Productivity on Indian Reservations,” Jour nal of Law and Economics 35 (1992): 427-54)).
Aslandisdensely settled, the absence of atitle reducesthe optionsfor farmersto sell their land and
reap areturn on thisasset. And without atitle, farmerslack collateral to obtain credit toinvest more
intensively in the productive potential of their land (see Alston, Lee J., Gary D. Libecap, and Robert
Schneider, “The Determinants and Impact of Property Rights: Land Titles on the Brazilian Frontier,”
Journal of Law, Economics and Organization 12 (1996): 25-61).

%6 Agrawal, Arun, “Rules, Rule Making, and Rule Breaking: Examining the Fit between Rule
Systems and Resource Use,” inRules, Games, and Common-Paool Resour ces, ed. Elinor Ostrom, Roy
Gardner, and James M. Walker (Ann Arbor: University of Michigan Press, 1994), 267-82; Blomquist,
William, Dividing the Waters. Governing Groundwater in Southern California (Oakland, CA, ICS
Press, 1992); Schlager, Edella, “Fishers Institutional Responses to Common-Pool Resource
Dilemmas,” in Rules, Games, and Common-Pool Resources, ed. Elinor Ostrom, Roy Gardner, and
James M. Walker (Ann Arbor: University of Michigan Press, 1994), 247-65; Tang, Shui Y an, “Building
Community Organizations: Credible Commitment and the New Institutional Economics,” Human
Systems Management 13 (1994): 221-32; Lam, Wai Fung, Governing Irrigation Systems in Nepal:
Institutions, Infrastructure, and Collective Action (Oakland, CA: ICS Press, 1998).
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Further, it should beno surprisetothisaudiencethat theworld of property rights
isfar morecomplex thansmply government, private, and common property. Theseterms
better reflect the statusand organi zation of theholder of aparticular bundleof rights. All
of theaboverightscanbeheld by singleindividualsor by collectivities. Somecommunal
fishing systemsgrant their membersall fiveof theaboverights, includingtheright of
alienation.>” Membersinthesecommunal fishing systemshavefull ownershiprights.
Similarly, farmer-managed irrigation systemsinNepal, the Philippines, and Spainhave
established transferable sharesto the systems. Access, withdrawal, voting, and
mai ntenanceresponsibilitiesarealocated by theamount of sharesowned.® Ontheother
hand, someproposalsto*privatize’ inshorefisheriesthroughthedeviseof anIndividual
TransferableQuota(l TQ) alocatetransferableuserightsto authorizedfishers, but donot
allocaterightsrel ated to themanagement of thefisheries, thedeterminationof whoisa
participant, nor thetransfer of management and exclusionrights. Thus, proposalsto
establ ishI TQsystems, whicharefrequently referredtoasformsof “ privatization,” donot
involve full ownership.

M ost of the CPR exampl esdi scussed so far havebeen natural resourcesystems
and human-maderesourcessuch asirrigation systems. Inthepast fiveyears, moreand
morescholarshavebrokenaway fromtheerroneousideathat “ commons’ wereantiquated
institutionsmainly preval ent in devel oping countriesmanaged by indigenouspeopl es.
I nterdi sciplinary researchersarefinding great benefitin applying CPR andysistoanumber
of new and/or unrecognized common-pool resources.® Most workswrittento-date

5 Miller, David, “ The Evolution of Mexico’s Spiny Lobster Fishery,” in Common Property
Resources: Ecology and Community-Based Sustainable Development, ed. Fikret Berkes (London:
Belhaven Press, 1989), 185-98.

% Martin, Edward G., and Robert Y oder, “Review of Farmer-Managed Irrigationin Nepal,” in
Water Management in Nepal: Proceedings of the Seminar on Water Management Issues, July 31-
August 2 (Kathmandu, Nepal: Ministry of Agriculture, Agricultural Projects Services Centre, and the
Agricultural Development Council, 1983), 82-91; Martin, Edward G., and Robert Y oder, “ The Chherlung
Thulo Kulo: A Case Study of aFarmer-Managed I rrigation System,” inWater Management in Nepal :
Proceedings of the Seminar on Water Management Issues, July 31-August 2 (Kathmandu: Nepal,
Ministry of Agriculture, Agricultural Projects Services Centre, and the Agricultural Development
Council, 1983), 203-17; Martin, Edward G., and Robert Yoder, “Water Allocation and Resource
Mohilization for Irrigation: A Comparison of Two Systemsin Nepal,” presented at the annual meeting
of the Nepal Studies Association, University of Wisconsin, Madison, November 4-6, 1983; Martin,
Edward G., “Resource Mobilization, Water Allocation, and Farmer Organization in Hill Irrigation
Systems in Nepal,” Ph.D. dissertation, Cornell University, 1986; Siy, Robert Y., J., Community
Resource Management: Lessons from the Zanjera (Quezon City, Philippines: University of the
Philippines Press, 1982); Maass, supra note 30.

%9 Some of these include studies of: surfer’s waves, sports, national budgets, public radio,
traditional music, indigenous knowledge, air slots, campus commons; urban commons [apartment
communities and residential community associations, streets, parking places, playgrounds, reclaimed
buildings etc.]; highways and transboundary transportation systems, the Internet [domain names,
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studyingthelnternet asacommon-pool resource® center onthetechnology infrastructure
andthesocial network issuesrather than theinstitutionsdevel oped about thedistributed
information per se. Addressing scientificinformation, someof themost useful worksin
recent yearshavebeen those based on Michael Heller’ sgroundbreaking work on
anticommons.®* Heller’ swork demonstratesthat amongtheusual outcomesof ashared
resource (particul arly overuse,®? but al so depl etion, congestion, pol lution, etc.), the
occurrenceof “underprovision” of atraditionally availableresourceisnot only possible
but of growing concernbecauseof increasing commodification of information through new
legislation, competing markets, and the recent run on patents.®

infrastructure, information, acceptable use policies]; tourism landscapes; cultural treasures; car-
sharing institutions; garbage; and sewage. For citations to these works, see Hess, supra note 14.

50 Bernbom, supra note 38; Hess, Charlotte, “Untangling the Web: The Internet as a
Commons,” revised version of paper presented at the Transnational I nstitute Workshop“ Reinventing
the Commons,” November 4-5, 1995, Bonn, Germany, 1996; Goldsmith, J., “ The Internet, Conflicts of
Regulation, and International Harmonization,” in Governance of Global Networks in the Light of
Differing Local Values, ed. C. Engel and K. H. Keller (Baden: Nomos VIg., 2000); Kollock, P., and M.
Smith, “Managing the Virtual Commons. Cooperation and Conflict in Computer Communities,” in
Computer-meditated Communication; Linguistic, Social and Cross-cultural Perspectives, ed. S. C.
Herring (Philadel phia: J. Benjamins, 1996); Huberman, B. A., and R. M. Lukose, “ Socia Dilemmasand
Internet Congestion,” Science 277(5325) (1997): 535-537; Nathenson, |. S., “ Showdown at the Domain
NameCorral: Property Rightsand Personal Jurisdiction Over Squatters, Poachersand Other Parasites,”
University of Pittsburgh Law Review 58(4) (1997): 911-990; Noonan, Douglas S., “Internet
Decentralization, Feedback, and Self-Organization,” inManaging the Commons ed. J. A. Baden and
D. S. Noonan (Bloomington: Indiana University Press, 1998).

® Heller, Michael A., “The Tragedy of the Anticommons: Property in the Transition from
Marx to Markets,” Harvard Law Review 111(3) (1998): 622-688.

2Ostrom, Elinor et al., “ Revisitingthe Commons: L ocal Lessons, Global Challenges,” Science
284(5412) (1999): 278-82.

8 See also, Aoki, Keith, “Neocolonialism, Anticommons Property, and Biopiracy in the
(Not-So-Brave) New World Order of International Intellectual Property Protection,” Indiana Journal
of Global Legal Studies 6(1) (1998): 11-58; Heller, M. A., and R. S. Eisenberg, “Can Patents Deter
Innovation? The Anticommons in Biomedical Research,” Science 280(5364) (1998): 698-701; Parig,
Francesco, Norbert Schulz, and Ben Depoorter, “Duality in Property: Commons and Anticommons,”
Wirzburg Economic Papers, no. 21, Universitét Wirzburg, Lehrstuhl fir Volkswirtschaftslehre,
Wirzburg, Germany, 2000; and Rose, Carol M., “Symposium: Critical Approaches to Property
Institutions:Left Brain, Right Brain and History in the New Law and Economics of Property,” Oregon
Law Review 79 (2000), p. 479.
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IV. ARTIFACTS, FACILITIES, AND CONTENT OF SCHOLARLY
INFORMATION

In CPR research, thedistinction between resourcesystem and resourceunitshas
provedvery helpful inanalyzing theimpact of diverseproperty rightsontheincentivesof
participantsinregardto resourcesystemsand resourceunitsrel ated towater, fisheries,
and other natural resources. Whenwater rightstoagroundwater basinareadjudicated,
litigantsreceivedefined quantitiesor sharesof theflow tothesystem. They arenot
receivingaportionof landthat goesdown bel ow their surfaceland. That much-earlier
conception provedto beinadequatein theadjudication of groundwater rights. So, where
water rightshave been adjudicated and privatized, what hasbeen privatizedistheflow.
Theresourcesystemitself isafacilitythat holdstheflow andisnot privately owned by a
singlepersonor organi zation unlessthereisasingleoverlying owner that ownsall the
surfacelandover agroundwater basin. Smilarly, withindividud transferablequotasystems
that areextensively usedinregardtofisheries, what hasbeen privatizediseither a
proportion of theestimatedyield or anamount of fishthat isassignedtoeachboat for a
season.

Instrugglingwiththeapplication of theevol ving theory of common-pool resources
tothestudy of informationandtheintellectual publicdomain, wewouldliketo posethat
thistwo-way distinctionisnot asuseful asathree-way distinction betweentheartifact, the
facility, and the content.

Figure2. Formsaf Information

ARTIFACT € > FACILITY
Book Library/Archive
Artide Privae
Web Page Public
Database Digitd Library
Computer FHle E-print Repogitories

Internet
LAN
CONTENT
Knowledge
Information
Daa
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C Anartifact isadiscreet, observabl e, namabl erepresentation of anideaor set of
ideas. Inregardtoscholarly information, examplesof artifactsincludearticles,
research notes, books, databases, maps, computer files, webpages. Artifacts
vary intheir durability. Physical artifactscan beusedinasequential fashion by
multiplereaders. Digital artifactscanbeused concurrently by multipleusers.
Artifacts are the physical flow units from an information facility.

C Afacilitystoresand makesavailableartifacts. Itisaresourcesystemstoringthe
artifactsandtheir informational content. Prior tothedevelopment of digital
artifacts, traditional facilitieswerepublicand privatelibrariesand archivesthat
stored physical artifacts. A facility had aphysical limit onthenumber and typeof
artifactsthat could bestored. Whilethecost of excluding userswasnot usually
extremely high, many librariesand archivesdidinvestinthedevel opment of well -
definedrulesregardingwhowould beconsideredlegitimateusers, how long
individua scouldlegally removeartifactsfromthefacilities, andthepracticesthat
weretobefollowedwithinthefacility (silence, nodancing) andintheuseof the
artifact (nohighlighting, tearing out pages, etc.) and guardsfor monitoringand
enforcingtheserules. Thefacilitiesthemsel vesweresubject todeteriorationif a
subgtantial investment wasnot madeintheir maintenance. Privatecollectionswere
usually not open to the public.

C Thecontent of anartifactinafacility isusually referredto asinformation—the
bundleof data, ideas, and knowledge. Informationisthenonphysical flow units
contained in an artifact. Thisis the element that copyright does not protect.®

Itisour sensethat inanalyzinginformationinthepublicdomain, developingamore
careful understanding of the processesof providing and producingtheinformationand
artifacts, providing and producinginformationfacilities, didtributing artifactstofacilitiesand
to users, and thevariousformsof consuming and using theinformation content of these
artifactsisneeded beforeonecanbegintodevel op abetter legal structurefor these
processes as they are challenged by new technology in a global environment.

54 Jessica Litman writes, “The copyright will protect the expression in the work from being
copied without permission, but will give no protection whatsoever to the underlying ideas, facts,
systems, procedures, methods of operation, principles, or discoveries’ (our emphasis). Litman,
Jessica, Digital Copyright (Amherst, NY: Prometheus Books, 2001), p. 17.
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“Information” isadifficult term todefine® Toeconomists,itcanmeancomplete
or incompl eteknowledge, trueor accurate knowl edge; to governments, it canmean
knowledgeranging from publictotop-secret. Inlegal terms, it can meanthat theconduit
of informationiscurrently owned, previously owned, or asyet unclaimed. NGOsand
donor agenciesseeaccesstoinformation asthekey ingredient for economic devel opment.
Referringtothemultipletypesof informationissues, Boylehaswritten: “...isthere
anything, apart fromthewordinformation, that hol dstheseissuestogether. If thereissome
useful link, isit new to our society?’

I nformationand knowledgeasraw termshavebeendissected and definedin
several ways. Machlupintroducedthedivision of data-information-knowledge, withdata
being raw bitsof information; informati on asorganized datain context; and knowledgeas
theassi milation of theinformation and understanding of how touseit.®” Reichmanand
Franklindiscussthe” dud functionof information,” which hashighvalueasacommodity
and as* thefoundation of knowledgeintheinformation economy.”® Lymanwritesthat the
“thedefinitionof theconcept of information must beat theheart of any information
policy.”® Popper earlier stressed that theknowledge containedin scientificreports,
articles, and bookscomesto havean autonomousexistenceasit affectsthethinkingand
research of the next generation of scientists.”

Braman presents a thorough survey of ways to look at information for
policymakers, pointing out that theargument over how to defineinformationiscritical.
Examinedareinformationasacommodity, asaperception of pattern, asaconstitutive
forceinsociety. Her analysisof information asaresourceemphasi zeshow peopleuse
informati onrather thaninformation’ seffect upon people.” For thepurposesof our paper,

% A recent New York Times article reported on an informal meeting of physicists and
computer scientists to debate the meaning of the technology revolution. “ The scholars found that
instead that they could not even agree on useful definitions of their field’s most common terms, like
‘information’ and ‘ complexity,’ let alonethe meaning and future of thisrevolution” (Overbye, Dennis,
“Time of Growing Pains for Information Age,” New York Times, Aug. 7, 2001).

% Boyle, supranote 1, p. 6.

5 Machlup, F., “The Economics of Information: A New Classification,” InterMedia 11(2)
(1983): 28-37.

%Reichman and Franklin, supranote 1.

%See Lyman, Peter, “The Article 2B debate and the Sociology of the Information Age,”
Berkeley Tech L. J. 13 (1998): 1063-1087.

™ “The world of language, of conjectures, theories, and arguments—in brief, theuniversity
of objective knowledge—is one of the most important of these man-created, yet at the same time
largely autonomous, universes’ (Popper, Karl, “Epistemology Without a Knowing Subject,” in
Obj ective Knowledge (Oxford: Oxford University Press, 1972), p. 188).

" Braman, Sandra, “ Defining Information: An Approachfor Policymakers,” inThe Economics
of Communication and Information, ed. D. M. Lamberton, pp. 1-12 (Brookfield, MA: Elgar, 1989).
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Hayek’ s classicanalysisof theessential twotypesof knowledgeinordertobringaclear
understanding remainscrucially relevantintheconstruction of scientificknowledgeand
information policy. Hewrotein 1945that whileweareusedtorespectingscientific
knowledgegathered by experts, itisonly incombinationwith*local knowledge’ that the
knowledgetakesonareal value. All of thevalidresearch oncommon-pool resources
involvesthiscombinationof scientificknowledgewithtimeand placeanays's, or asHayek
putsit, the “ special knowledge of circumstances.” ?

Inany discussionof informationitisuseful toremember that informationisan
institution, ahumanartifact, with agreementsandrules, and strongly tied totherul esof
language itself. " Thus, information hasanimportant cultural component aswell as
intellectual,economic, political functions. Assuch, itisaflowresourcethat must be
passed from one individual to another in order to have any public value.”*

I nformation property and contract lawsareonly afew of thecompl exissuesfacing
scholarly communi cation. Current and futuredilemmasextend much further thanthelegal
guestionsof formal ownershipand regul ation. Other important areasincludeinformal
agreementsand standards, transaction costs, new user communities, globalization, growing
internationd collaborativeresearch, language, interdisciplinarity, interoperability, reliability,
and accessibility.

But andyzingthewholeecosystemof scholarly informationismuchmoretenuous
thaninGoverningtheConmons,®where 1) theboundarieswereclear, 2) theresource
systemsstudiedweresmall and easy to observe, 3) solving problemswasof highsalience
to appropriators, 4) institutionswerelong-enduring and had evolved over time, and 5)
extensvefiddobservationwasavailable. The CPRresourceswereanayzed by examining
thephysical characteristicsof that resource, thecommunity of usersandtheactorsinvolved
inasituation, alongwiththerules-in-usethat determineactionstaken, thecostsof those
actions, theoutcomesthat can beachieved, how thoseactionsarelinked to outcomes,

2 Hayek, supranote 7.

” Vincent Ostrom has repeatedly emphasized the artifactual nature of knowledge and
institutions: “Every devel opment—street sweeping, production of fertilizers, irrigation works, the
development of new seed stocks—has a component to it that is concer ned with how the activities of
people are organized in relation to one another” (Ostrom, Vincent, “Organization of Decision-
Making Arrangementsand the Development of Atmospheric Resources,” Working Paper, Workshop
in Political Theory and Policy Analysis, Indiana University, Bloomington, Indiana, 1968).

" See Cooper, Mark, “ Symposium Overview: Part |1: Unbundling and Open Access Policies:
Open Access to the Broadband Internet: Technical and Economic Discrimination in Closed,
Proprietary Networks,” U. Colorado L. Rev. 71 (2000): p. 1046+, for adiscussion of the problem of flow
control or filtering the flow of distributed information.

s E. Ostrom, supranote 31.
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what informationisavailable, how much control individua scanexercise, andwhat payoffs
are to be assigned to particular combinations of actions and outcomes.”

I nformation, ontheother hand, often hascomplex tangibleandintangibleattributes;
unclear or noboundaries; adiversecommunity of usersonlocal, regional, national, and
i nternational levels; and multiplelayersof rule-makinginstitutions. Until theinvention of
digital technol ogies, theflow of most scholarly informationwaseasy tofollow. Onetypica
flow pattern was:

Figure 3. Traditional Flow Patter n of Content-= Artifact = Facility == User

Author '}/ Manuscript (content + artifact)
u

Publisher y/ Referees
a
Published article
a
Local library (facility)
a

Published journd indexes
u
User

Eachof thearrowsinFigures3through 5representsatrangitionwhereproperty rightsmay
changeinregardtothepersonor organizationwho holdstherightsand/or inregardtothe
specificbundleof rightsheld. Whiletheauthor retained copyright protectionfor her unique
expressionof ideasinabook or journal, thepublishersowned reproductionrightstothe
work, and sold copiesof their artifactsto decentralizedfacilities(inthiscase, local

libraries). Thelibrariesownedtheirindividua copiesof thebook, took responsibility for
theorganization, storage, preservation, and distributionof their “ resourceunits.” Working
withi ntheparametersof theformal rulesof copyright andfair use, theindividua facilities
designedtherules-in-useregarding thedistribution and thequalified community of users.

Thejournal articlesasresourceunitsarerenewableover time. Thecontentis
nonsubtractableandthephysical artifactisonly temporarily subtractableduring one
person’ suse. Evenif theartifactisstolen or destroyed, replenishment ispossiblethrough
re-purchase or through Interlibrary Loan.

™ This methodological tool, called the Institutional Analysis and Development (1AD)
Framework, is discussed at length in chapter 2 of Ostrom, Gardner, and Walker, supra note 32.

69



70 ARTIFACTS, FACILITIES, AND CONTENT ~ [OSTROM & HESS

Therulesaredifferent withdigital information. Barlow pointed out several years
ago that digitization, which convertsinformationto onesand zeroesasaconduit of
information content, hasobfuscated the“ winefromthebottle””; thatis, thephysical
characteristicsand theboundariesof theresourcearenolonger clear. Theinformationis
oftenlicensedrather thanowned. Itis*fugitive’ rather thanfixed, inthat al theinformation
can bewithdrawn by the publisherswhen thelicense agreementsrun out. Digital
information canalso bemorefragileinthat storageof theprimary databasesand/or digital
collectionsisoftencentraized. And, digitization providesnew and previoudy unimagined
uses for information.

Digributeddigitizedinformation, such asthat onthelnternet, addsmorelayers
of complexity totheflow. And, aswithal common-pool resources, whentechnol ogy
changesthecaptureand useof theresource, therules-inuseand thecommunity of users
will dsochange. Ontheother hand, digital information, though subject tocongestion, is
generally nonsubtractive; thus, theresourceflow isnot subject toeros on (deterioration)
inthat sameway that physical informationartifactsare (books, journals, newspapers,
etc.)”®

V. THE EVOLUTION OF SCHOLARLY INFORMATION

Prior to30yearsago, theprimary informationfacilitiesfor scholarly information
werepublicandacademiclibraries. Thesefacilitieswereinchargeof preserving*“the
scholarly record andthemateria sfor futureresearch” ° by collecting, storing, preserving,
and makingavailablescholarly artifacts—primarily booksandjournal articles. Legidation
suchastheFair Useand First SaleDoctrinesallowed|librariesto provideaccesstothe
scholarly community.® Librariansconsultedwith university scholarsand purchased mainly
published scientificand academicbooksandjournas. They madethedistribution (Ilending)
rulesand definedtheeligiblecommunity of users. Atthat time, it wasclear whotheir
community was. For agtateuniversity library, for example, thisusualy included thefaculty,
students, and staff at that university, and any citizen of that state. Thelibrary ownedits
collectionandwasresponsiblefor thestorage, organization, andlong-term preservation

T« . . the bottle was protected, not the wine” (see Barlow, J. P., “Selling Wine Without
Bottles: The Economy of Mind onthe Global Net.” Wired 2(03) (1993), p. 86. Inthesamevein, Litman
points out that “copyright protects a painting or photograph of an automobile, but gives no
protection to the automobile itself” (Litman, supra note 64, p. 18.

8 See Madison, supranote 1, for adiscussion of theessential problemswith thearchitecture
and boundaries of digital information: Digital computer network architecture—the substrate of
cyberspace—has physical, virtual, and conceptual embodiments.

™ Lynch, Clifford A., “ The Transformation of Scholarly communication and the Role of the
Library in the Age of Network Information,” Serials Librarian 23(3/4) (1993), p. 14.

8 See Litman, supranote 64, p. 81+.
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of theartifacts. Thescholarly community senttheir articlesoff for publicationand
depended on library personnel to meet their needs.

Interlibrary Loan (ILL)*wasenhancedinthe 1970sthroughtheproliferation of
newtechnol ogy—the photocopy machine,whichallowedfor duplicationand easy
lending of journal articles. It wasfurther devel oped by organization of OCL C, thefirst
electronicunioncatal og. I L L changedtheuser communitiestobothlocal andremote
groups. Withthecostsof booksandjournal sskyrocketing, thefocusof library services
changed from primarily owning collections to primarily accessing collections.

Since 1995, thedevel opment of distributed digital information through network
browsers hasradically changed many of the traditional institutions of scholarly
communi cation. Researchinformationismoving muchfaster and muchfarther, often
bypassing thenormal publication process. Whileitistruethat recent commodificationand
privatization of researchinformationthrestensthefutureof libraries freedomtocollectand
distributeinformation, itisonly onepart of thestory. Recent legidation, suchastheDigita
Millennium Copyright Act, the Sonny Bono Extension Act, theproposed | egidation of the
U niform Computer Information TransactionsAct (UCITA) Bmay al| adversely affect the
costs, access, and availability of scholarly information. Thisfocusof theintellectua public
domainliterature (alongwithissuesof privacy andencryption) concentratesalmost solely
onthehistory, interpretation, and possi bleoutcomesof suchlegislation on copyrighted
works that havebeenpublished. But formal publicationisonly onetypeof scholarly
communication.

Withdistributed digitizedinformation, therearevariousflow patternsof the

artifactswithvarying property rightsor contract arrangementsat different pointsof the
process.

8L |LL for bookswas begun by the Library of Congressin 1901. See
http://www.nelinet.net/conf/ill/illac99/betsy like.htm

82 The first office copier was introduced in 1959. See:
http://inventors.about.com/qgi/dynamic/offsite.htm?site=http://www.sci am.com/1096i ssue/1096wor
king.html

8 For discussions of “technological locks” for information proposed by UCITA, see Travis,
Hannibal, “ Pirates of the Information Infrastructure,” Berkeley Tech. L.J. 15 (2000): 777-864; and
Lyman, supra note 69.
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Figure4. Traditional Flow of Digitized I nformation Today

Author Y/ Manuscript (content + artifact)
u
Publisher Y/ Referees
u

Published article (Licensed)
u

Published journal indexes (Licensed)
u
Local libraries
u
User (Limited access)

Inthisscenario, many of therules-in-usearenow determined by the publisher rather than
thelibrary, whomay now licenseaccessrightsrather than purchasethepublished artifacts.
Thischangefrom property rightsto contractshasmulti pleimpactsonthedistribution of
scholarly information. Thepublisher may indgst onapay-per-view agreement, limitingthe
number of timestheartifact canbeaccessed. Or, it may arbitrarily decidetowithdraw
certainjournasthat wereformerly available. Frequently, publishersare® bundling” journas
inalicensepackagesothat individual subscriptionscannot becancelled by thelibraries
under that li cense agreement.® Becauseof theenormouscostsof these* bundles,” there
isagrowinginequity betweenthecapacity of small vs.largelibrariestoparticipateinthese
deals. Thelicenseagreementsal sorai sequestionsabout thefutureof Interlibrary Loan
(whichwouldbearemedy for smaler libraries) sncemost of thelicenseswill not allowthe
copying of digital information.

A major spokespersonfor thecomplexitiesof digital informationfor libraries,
CliffordLynch, notedin 1994 that if librariesdidn’ t makema or changesintheir collection

8 K enneth Frazier gives asprime example Reed Elsevier, publishersof Lexis-Nexis, who have
“both added and del eted content from their database at their discretion.” Frazier, K., “TheLibrarians
Dilemma Contemplating the Costs of the ‘Big Deal.’” D-Lib Magazine 7(3) (March 2001).
http://www.dlib.org/dlib/marchQ1/frizier/03frazier.html
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practi ces, their rolein store-housing scholarly informationwould becalledinto doubt
One of the primary worries is the centralization of digital information:

We have aso yet to encounter the electronic analog of the
burning of the great library at Alexandria (either due to natural
disaster and inept off-site backup procedures or out of malice
or cold, commercia calculation), which was so devastating
precisaly because in a pre-printing-press world there was such
centralization of information a a single site. In a post-printing-
press world, we run the danger of returning to the
vulnerabilities inherent in such centralization. And it is not only
publishers (both commercia and nonprofit) who are moving to
centralized storage sites: government at al levels as well is
exploiting the potential for low-cost distribution of information

through computer networks.®

Librariesseemat themercy of thepublishersof scholarly digital information. They are
dependent ondigital publishersnotonly for theprimary journal sbut alsofor theindexing
and catal oging of scholarly journals. Withtheroutineaddingand deleting of journa titles
fromjournal indexes, publishershaveenormouspower to shapetheappearanceand
availability of research. Hence, librariesareableto provideonly limited access, rather than
thepreviousopenaccesstojournalsintheir collection. However, evenwiththeconstraints
of thenew formd rules, library andinformation specidistsaredesi gning new ingtitutionsto
deal with some of these problems. For instance, to tackle the problem of the
precariousnessor “fugitiveness’ of digital information, onecollectiveactioninitiativeto
counteract thelossof control over informationisL OCK SS(L otsof CopiesK eep Stuff
Safe), whichallowsfacilitiesto givepermanencetothedigital journalstowhichthey
subscribe? |If licenseagreementsarecancelled, thelibrarieswill still havedigital copies
of the journals to which they previously subscribed.

555)

Lynch, Clifford A., “ Rethinking the Integrity of the Scholarly Record in the Networked Information
Age,” Educom Review 29(2) (1994)
http://www.educause.edu/pub/er/review/reviewArticles/29238.html . See also Samuelson, P., and
Davis, R., “The Digital Dilemma: A Perspective on Intellectual Property in the Information Age,”
presented at the Telecommunications Policy Research Conference ‘00, 2000, p. 18+.
http://www.sims.berkel ey.edu/~pam/papers/digdil syn.pdf.

8 Lynch, ibid.

87 Seehttp://lockss.stanford.edu/projectdesfag.htm Thisvoluntary system*permitslibraries
to cache content they can access. If alibrary cancels a subscription and hasnot cached the content,
they can not get accessto that content inthefuture. If alibrary caches content and then cancel stheir
subscription, they continue to have accessto the content they cached.”
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Publicand academiclibrariesarea so struggling with thepossibleramificationsof new
| Plegidation, whichmoreand moreoften contradictsthevery natureof digita information.

. . copying occurs with al digital information. Use your
computer to read a book, look at a picture, watch a movie, or
listen to a song, and you inevitably make one or more copies.
Contrast this with the use of traditional media: Reading a book
does not involve making a copy of it, nor does watching a
movie or listening to a song.

This intimate connection between access and copying
has considerable significance in the context of intellectua
property protection. One of the essentiad elements of
copyright—the right to control reproduction—works as
expected in the world of traditional media, where there is an
obvious di stinction between access and reproduction and where
the copyright owner’ scontrol of reproduction providesjust that.
But in the digita world, where no accessis possible except by
copying, complete control of copying would mean control of
access as well, &

Onetypeof actioninresponsetothe” digital dilemmas’ istheincreased monitoring,
reporting, and educatinginorder to better informthepublicandinformation professionas
about proposed | egid ationthat may affect theaccess, costs, and distribution of scholarly
information. Professional groupssuchastheAmericanLibrary Associatior? (ALA),
EDUCAUSE, andtheAssociation of Research Libraries(ARL) aretaking on proactive
rolesto promotecontinued accessto scholarly information. InARL’sMay 2001
M embership M eeting Proceedings, Jean-Claude Guéédon stressed that “ mapping effective
counterattacks’ againgtjournal publisherswho havetransformed scholarly publicationinto
big business “will require a fuller understanding of the situation and its roots.” %

8 Committee on Intellectual Property Rights and the Emerging Information Infrastructure,
Computer Science and Telecommunications Board, Commission on Physical Sciences, Mathematics,
and Applications, The Digital Dilemma: Intellectual Propertyinthelnformation Age (Washington,
DC: National Research Council, National Academy Press, 2001), p. 31.

% See, for instance, ALA’s Washington Office homepage at http://www.ala.org/washoff/;
ARL’s pages on its Scholarly Publishing and Academic Resources Coalition (SPARC) at
http://www.arl.org/sparc/; EDUCAUSE’ sWashington Officeoninformationtechnol ogy Policy | ssues
at http://www.educause.edu/policy/policy.html.

% See Guéédon, J-C., In Oldenburg's Long Shadow: Librarians, Research Scientists,

Publishers and the Control of Scientific Publishing (Washington, DC: ARL, 2001).
http://www.arl.org/arl/proceedings/138/guedon.html
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Therearemany other issuesconcerningdigital informationandlibraries. Litman™and
L essig,2among others, havediscussed theprecariousnessof theFair Useand First Sale
Doctrinesappliedtolicensed digital information.®® Ontheother hand, information
providersarebeginningtodesign new institutionsin order to safeguard scholarly
communi cationfor futuregenerations. Only dowly arethey avakeningtotheredization
that withinternational collaborativescientificresearchnow routine, andwiththeglobal
reach of distributedinformation, their community of usershasgreeatly expanded. Nolonger
cananinformation professional just sel ect material sout of publishers’ catalogstobuild
viablecollections. They alsoneedtobuildtrusted, reciprocal digita archiveandrepository
systems.

Ingreat contrast withthenew | egid ationincreasing copyright and patent restrictions,
encouraging contract over property law withtheconstraintsof embedded licensing
agreements, istheinternationd E-prints” revolution” that ismaking scholarly researchfredly
availableinunprecedentedways. Themovement officially beganwiththemounting of
arXiv.orgat LosAlamosNational Laboratory. Developedin 1991 by physicist and
information specialist Paul Ginsparg, it wasdesignedto serveasarepository for digital
papers in physics and mathematics. By 1993, the site had received around 500
submissions. By September 30, 2001, thesitehad received 174,842 submitted papers®
Importantly, around 70% of the submi ssionscamefrom outsideof theUnited States.®
The numbersreflect a better balance with much greater provision and access to
international information, particularly indevel oping countries. The papersarefreebut
unrefereed, requiring scholarsthemsel vestojudgetheaccuracy and quality of thework.
Thisarchiveisthefirs that actualy changestherepresentationandvisibility of thescholarly

%1 Litman, supra note 10 and Litman, supra note 64.

92 Seel essig’ sdiscussion of theseissuesinLessig, L., Code and Other Laws of Cyberspace
(NY: Basic Books, 1999), pp. 134+.

% See also chapter 4, “Individua Behavior, Private Use and Fair Use, and the System for
Copyright,” in Computer Science and Telecommunications Board, supra note 88.

% See http://arxiv.org/show_monthly_submissions.

% Figures from Ginsparg, Paul, “OAIl and Scholarly Communication,” presented at the OAI
meeting, Staatshibliothek zu Berlin, Germany, February 26, 2001.
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record.® Theaveragenumber of siteusersrangefrom 60,000to 160,000 per day
depending upon the day of the week. [http://arxiv.org/show weekdays graph]

There are hundreds of other digital archives.®” Some, like EconWPA
http://econwpawud.edu/ aredevoted to sel f-archivingand freedistribution of working
papersineconomics. Itisanimpressive archive because of the number of other
participating ingtitutes. Others, likethe Oxford Text Archivehttp:/otaahdsac.uk/, make
availablehistorical scholarly material sthat areinthepublic domainand makethe
authorized, full-text versions universally available for free. BioMed Central
http://www.biomedcentra.com/isthesiteof acommercial publisher that offersall its
medi cine andbiology journal articlesfreeof chargeand providesasystematic pre-print
service for research reports. The Digital Library of the Commons
http://dic.dlib.indiana.edu/i sboth ane-print repository for self-archivingaswell asa
traditional/digital library.

Anexampleof aneffectivegrassrootsinitiativeisthat taken by thePublicLibrary
of Science, anonprofit organizationof scientistsdedi cated to makingtheworld sscientific
andmedicd literaturefregly accessble” for thebenefit of scientific progress, educationand
the publicgood.”®PL Shassofar encouraged over 28,000 scientistsfrom 172 countries
tosignitsopenletter to publishersto maketheir publicationsfredy avail ableonthewebsite
PubM ed Central athitp:/Awww.pubmedcentral.nih.gov/. In October 2001, therewere
over 50 full-text journals available at this site.

A breakthroughfor alternativepublishinginitiativescameonly twoyearsagowith
thedevel opment of new technol ogies, dataand metadatastandards, and information
provisioncommunities. TheOpen Archivesinitiative(OAl) and thedevel opment of the
freee-printssoftware[ http://www.eprints.org/] areal ready reshaping thedirection of

% A 1995 survey revealed that the main index of scientific journals, the Science Citation
Index, indexes 3,300 journals of the 70,000 that are published worldwide. L essthan 2% of thejournals
indexed are from devel oping countries (with 80% of the world’ s population). The author writes that
the “near invisibility of less developed nations may reflect the economics and biases of science
publishing as much asthe actual quality of Third World Research” (see Gibbs, W. W., “Lost Science
intheThirdWorld,” Scientific American (August 1995): 92-99). Ontheother hand, scientific research
collaboration is rapidly increasing on an international scale. According to the National Science
Board' s Scienceand Engineering I ndicators—2000, “ growth in U.S. coauthorship reflectsincreases
ininternational collaboration. By the mid-1990s, nearly one of every five U.S. articleshad one or more
international coauthors, up from 12 percent earlier in the decade” (National Science Board, Science
and Engineering Indicators 2000 (Washington, DC, 2000), chapter 6).
http://www.nsf.gov/sbe/srs/seind00/access/toc.htm

% See Odlyzko, A., “The Rapid Evolution of Scholarly Communication” (2001) at
http://www.research.att.com/~amo for statisticsonincreased usage of el ectronic papers, journals, and
citations.

% See http://www.publiclibraryofscience.org (Revisited 10-15-01).
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scholarly publication by establishing“low-barrier” interoperablestandards® OAl was
establishedin October 1999 by aninternationa group of information scholarsto develop
and promoteinteroperability standardsthat aimtofacilitatetheefficient dissemination of
scholarly communi cationthrough theestablishment of archivesfor e-printsand other digital
materials.InOAI terminology theinformationartifactisa“record.” Theprotocol
devel oped by OALl providesaccesstothemetadataof all OAl-compliant repositoriesby
all networked servers (not limited to e-print servers).!®

Houreb. Sdf-archiving Digital Information Flow Usngthelnternet

Author ¥/ Manuscript (content + artifact)
u
(Refereed publicetion)  or  (pre-print or post-print)
u
Saf-Archiving (by Author)
u

E-print Repasitory (Fedility)
u

Users (Globd & open aocess)

Inthisscenario, theauthor takeson asdf-governing roleof distribution of scholarly
information by submitting her digita filetoan E-print repository (facility), suchasCogPrints
[http://cogprints.soton.ac.uk/], arepository for Cognitive Science, Psychology,
Neuroscience, Philosophy, Linguistics, and Biology. If thearticlehasbeen, oristobe,
published, shemay either get permissionfromthepublisher,** amend thecopyright

% See, for instance, Lagoze, Carl, and Van De Sempel, Herbert, “ The Open Archiveslnitiative:
Building a Low-Barrier Interoperability Framework” (2001)
http://www.openarchives.org/documents/oai.pdf

100 See Lynch, C., “Metadata Harvesting and the Open Archives I nitiative,” ARL Bimonthly
Report 217 (2001). http://www.arl.org/newsltr/217/mhp.html .

WA s happened with a paper submitted to the Digital Library of the Commons,
http://dlc.dlib.indiana.edu/, which had been published by the journal Development and Change in
1998.
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transfer agreement withthepublisher,®or submit thepreprint (therefereed version) or
a postscript (a subsequent revision to the published version).

What’ snew intheself-archivinginitiativeisthat authorsareparticipating,
independently of governmentsand markets, inaninternationa epistemiccommunity that
iscommitted to buildinganinteroperableglobal scholarly library—auniversa publicgood
for which the more who have access, the greater the benefit for everyone.

Earlier westatedthat if anyonecanusearesource. . . thennoonehasanincentive
toconserveitsusetoinvestinimprovements(p. 10). However, thismay not bethecase
for scholarly information. Thereareseveral incentivesfor takinganactiveroleinthesenew
information-productioningtitutions. Costisone. Paul Gingparg estimatestheaveragecost
per publishedjournal articleto bebetween $1000-2000; compared withtheaveragecost
of putting aself-archived paper ontheweb between $1-$100.1® Universitieshave
incentivestosupport such self-archivinginitiatives. Stevan Harnad pointsout that such
actionwouldfreelibrariesfromtheincreasing burdenof their seria sbudgets. “ Thiswould
beasmadl investment withaneventudly hugereturn (reductionand eventua elimination of
all annual Subscription/Site-License/Pay-Per-View [SL/P] expenditure).”* Rebecca
Eisenberg pointsto scientificrecognition and credibility that comeswith publicdisclosure
andincreasedvisibility of information.*® Global distribution of informationfacilitatesbetter
scholarly collaborativeresearch. And, of course, aprimary incentiveisthesheer timeliness
of distributed digital informationwithitsability toinstantly publishand disseminate
information, obviating the long delays of traditional publications.

A further development inbuilding new standards, rules, and cooperativeingitutions
tocreateresiliencefor thegloba knowledgeresourceisthegrowing movementto create

102 See Harnad, Stevan, “For Whom the Gate Tolls? How and Why to Free the Refereed
Research Literature Online Through Author/Institution Self-Archiving, Now” (2001)
http://www.cogsci.soton.ac.uk/~harnad/Tp/resolution.htm Harnad, leader of the Self-Archiving
Initiative, recommends that authors amend their copyright transfer agreements with their publishers
asfollows:

| hereby transfer to [ publisher or journal] all rightsto sell or leasethetext (on-paper and

on-line) of my paper [paper-title]. | retain only the right to distribute it for free for

scholarly/scientific purposes, in particular, the right to self-archiveit publicly online on
the Web.

103 See Ginsparg, supra note 95. See also Ginsparg, P. “Creating a Global Knowledge
Network,” presented at the Freedom of Information Conference, “The Impact of Open Access on
Biomedical Research,” New York Academy of Medicine, June 6-7, 2000.
http://www.biomedcentral.com/info/ginsparg-ed.asp.

104 Harnad, S., “Free at Last: The Future of Peer-Reviewed Journals.” D-Lib Magazine5(12)
(Dec. 1999). http://www.dlib.org/dlib/december99/12harnad.html .

105 Eisenberg, Rebecca S., “The Public Domain in Genomics’ (2000)
http://www.law.nyu.edu/ili/conferences/freeinfo2000/abstracts/eisengberg.htmi#N_1
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Trusted Digital Repositories. A recent report by theResearch LibrariesGroup and
OCL Cdefinetherequiredactionsandrulesfor such systemsashaving 1) Audibility,
security, and communication; 2) Complianceand conscientiousness; 3) Certification,
copying controls, andfollowingrules; 4) Backup policiesand avoiding, detecting, and
restoringlost/corruptedinformation; 5) Reputationand performance; 6) Agreements
between creatorsand providers; 7) Open sharing of informationabout what itispreserving
andforwhom; 8) Balancedrisk, benefit, and cost; 9) Complementarity, cost-effectiveness,
scalability, and confidence; and 10) Eval uation of system components® Thesedesign
principlespoint tothekindsof cooperativebehaviorsand systemresiliencethat areneeded
inorder tosustain scholarly information asacommon-pool resourceinanincreasingly
digital world.

VI. CONCLUSION

Governments, market forces, publishers, andtraditional academiclibrariescan
influence, but arenot ableto, stop theinternational movement of distributedinformation.
Thephysical andvirtua characteristicsof distributed digital informationhavecreateda
completely new type of information artifact.

The community of users—theinternational scholarly community—hasgrown
increasingly awarethat itsshared resourceof scholarly informationisat risk. Growing
international collaborativeresearch necessitatesimmediate accessand exchangeof
communication. Groupsof scholarsandinformation speciaistshavebegun coordinating
strategiestoobtain higher joint benefitsandtoreducetheir joint harm. Many of these
collective-actioninitiativesareat theexperimental stage, but thesuccessof arXiv.orggives
reasonto believeinthesuccessof other effortsto sustaintheintellectua publicdomain.

W e havedescribed agravitation of scholars rolesfrompassive appropriator of
information to activeprovider of information by contributing directly intothecommon
pool. Their multiplegoal sincludenot only sustaining theresource (theintellectual public
domain) but building equity of information accessand provison, and creating moreefficient
methods of disseminationthroughinformal, shared protocol s, sandards, and rulesamong
the local and global scholarly community.

196 Research LibrariesGroup, “ Attributes of aTrusted Digital Repository: Meeting the Needs
of Research Resources: An RLG-OCLC Report” (August 2001).
http://www.rlg.ora/l ongterm/attributesOl. pdf.
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Digital Information, Digital Networks, and The Public
Domain

Pamela Samuelson
|. Introduction

Whether thepublicdomainisavirtua wastel and of undeserving detritusor thefont
of all new creationisthesubject of somedebate.* Thosewho adheretotheformer
perspectivedonot worry about “ threats’ tothisdomai nany morethanthey wouldworry
about scavengerswho goto garbagedumpstolook for abandoned property. Adherents
of thelatter view are, interestingly enough, not of onemind about “ threats’ tothisdomain.
Somebelievethat propertizing va ueresidinginthepublicdomainwill producemoresocia
benefit than | etting content | angui shthere,2whileothersregard propertizationitsdlf asthe
main threat to the public domain.®

At therisk of seemingacontrarian, | concur withall threeviews. someof whatisin
thepublicdomainisdetritus, someof what isva uabl einthe public domainmight bebetter
utilizedif propertizedto somedegree; other partsof the publicdomainneedtoremain
openandunownableassourcesfor futurecreations. Inthecourseof explainingwhy |
embrace thisseemingly contradictory perspective, | will offer amap of thepublicdomain.*

" Chancellor's Professor of Law and of I nformation Management, University of Californiaat
Berkeley. This draft hasbeen prepared for aconference on the public domain at Duke University Law
School on November 9-10, 2001. My thanks to James Boyle, David Lange, and J.H. Reichman for
convening this event and inviting me to participate in it, as well as for the many works they have
contributed to the literature on this subject. Research support for this paper was provided by NSF
Grant. No. SES 9979852.

! Among those who seem to adhere to the former characterization are BENJAMIN KAPLAN, AN
UNHURRIED VIEW OF COPYRIGHT 45-46 (1967) and Robert DeNicola, Copyright in Collections of
Facts: A Theory for the Protection of Nonfiction Literary Works, 81 Colum. L. Rev. 516, 521-22
(1981). Among those who adhere to the latter are JAMES BOYLE, SHAMANS, SOFTWARE, & SPLEENS
(1998) and Jessica Litman, The Public Domain, 39 Emory L.J. 965 (1990).

2 See, e.g., JEssICA LITMAN, DiGITAL CoPYRIGHT (2000)(quoting Jack Valenti of the Motion Picture
Ass'n of Americaas saying that “[a] public domain work isan orphan,” an observation offered as
arationalefor perpetual protection for motion pictures); Eldred v. Reno, 239 F.3d 372, 378 (D.C. Cir.
2001)(suggesting that more works will be availableif copyright terms are lengthened than if the
works go into the public domain).

8 See, e.g., Yochai Benkler, Free As the Air To Common Use:  First Amendment Constraints on
Enclosure of the Public Domain, 74 N.Y.U. L. Rev. 354 (1999); Boyle, supranote 1; David Lange,
Recognizing the Public Domain, 44 Law & Contemp. Prob. 147 (1981).

4 The idea of mapping the public domain is not original to me, but rather to Laurel Jamtgaard,
formerly aBoalt student and now a practicing lawyer, who proposed to write a paper on this
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Thismapisauseful preludetoadiscussionof possibleimpactsof variouslega andpolicy
developmentsaffectingthedigita publicdomain. Someinitiatives, | will argue, wouldhave
adverseeffectsonthedigital publicdomain, whileothersmay not. Thispaper will identify
anumber of threatstothe public domainthat deserveattention. Itwill alsocelebrate
contributionsthat digitalizationand digital networkshavemadein extendingthepublic
domainand enabling projectsto preservethedigital commons. Insomerespects, digita

informati onanddigita networkshave madethe public domainmorevibrant and robust
thanever before, andif variousdigital commonsinitiativesattaintheir goals, thepublic
domain may flourish as never before.

1. Mapping the Public Domain Asa Aid To Understanding Its Present State in
the Digital Environment

The publicdomainhasbeen, for themost part, an unchartedterrain. Sometimes
it seemsan undifferentiated bl ob of unnamed sizeand dimensions® Moreoftendiscourse
about thepublic domainfocuseson oneor asmall number of itscomponent partsor traits®
The publicdomainconsists, infact, of avast and diverseassortment of contents, asa
number of schol arshaverecognized.” Thepublicdomainis, moreover, different Sizesat
differenttimesandindifferent countries?® Sometimesthepublicdomaingrows, asinthe

subject on the theory that such amap might prove fruitful in analysis of public domain issues.
5 See, e.g., Edward Samuels, The Public Domain in Copyright Law, 41 J. Cop. Off. Soc'y 137
(1993)(public domain is what remains when all forms of protected information are taken into
account).

® See, e.g., Paul J. Heald, Reviving the Rhetoric of the Public Interest: Choir Directors, Copy
Machines, and New Arrangements of Public Domain Music, 46 Duke L.J. 241 (1996) (discussing
illegitimate claims of derivative work copyrightsin public domain music); Paul J. Heald & Suzanna
Sherry, Implied Limits on the Legislative Power: The Intellectual Property Clause as an
Absolute Constraint on Congress, 2000 U. 111, L. Rev. 1119 (2000)(arguing that the Copyright Term
Extension Act is unconstitutional, as was earlier legislation restoring copyrightsin foreign works
that had been consigned to the public domain by U.S. formality requirements prior to 1989); Arti
Rai, Regulating Scientific Research: Intellectual Property Rights and the Norms of Science, 94
Nw. U. L. Rev. 77 (1999)(expressing concern about efforts to propertize human genome data). See
also sources cited infra notes xx.

" See, e.g., Litman, supranote 1; Boyle, supranote 1.

8 Some things are in the public domain in one country but not another. Some countries, such as
the U.K., allow copyright protection for laws and other government works, whereas U.S. law
precludesthis. See17 U.S.C. sec. 105. Some categories of intellectual creationsthat once werein
the public domain (e.g., architectural designs as distinct from architectural drawings) are now
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aftermath of decisionssuchasFeist Publicationsv. Rural TelephoneServicewhichhed
that uncreativecompilationsof factscannot beprotected by U.S. copyright law or aswhen
patentsor copyrightsexpire. Sometimesit shrinks, aswhen the European Union
promul gatedadirectiverequiring EU member statesto protect the contentsof databases'®
or when U.S. courtsdeci ded that businessmethodscoul d be patented.™ Thepublic
domainasohassomemurky areas. For example, therearesomeintellectua creationsthat
are, intheory, inthepublicdomain, but for all practical purposes, donotreally reside
there.’? Although| definethepublic domainasasphereinwhich contentsarefreefrom
intell ectud property rights, thereisanother murky terrain near theboundariesof thepublic
domain consisting of someintellectual creationsthat courtshavetreated asinthepublic
domain for some purposes, but not for all purposes.:

Acrosstheborder fromthepublicdomainareseveral categoriesof content that
arewidely enough usablethat, for practical purposes, they seemtobepart of thepublic
domain.* Thisincludes,importantly, much content that is, technically speaking, protected
by copyright law butiswidely availabletothepublic, aswhenitisposted onpublicly
accessiblewebsitesavailabletoall comerswithout feeor apparent restrictionsonuse.
Alsooutsidethepublicdomainintheory, but seemingly insidein effect, aresuchthingsas
opensourcesoftware; apenumbraof privileged usesunder fair use, experimental use, and

subject to intellectual property rights. Cf. 17 U.S.C. sec. 102(a)(architectural works are listed as
among the original works of authorship protected under the Copyright Act of 1976, as amended);
17 U.S.C. sec. 5 (listing protectabl e subject matters of copyright protection under the Copyright
Act of 1909, now superceded, alist that did not include architectural works).

9499 U.S. 340 (1991).

10 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the Legal
Protection of Databases, 1996 O.J. (L77) 20 [cited hereinafter as EU Database Directive].

1 State Street Bank & Trust Co. v. Signature Financial Services, 149 F.3d 1368 (Fed. Cir. 1998).
Policymakersin the European Union have decided not to follow the U.S. in this respect.

12 A painting from the mid-19" century that remainsin a private collection or was destroyed in afire
is, in theory, in the public domain as a matter of copyright law, but its nonpublic nature or its
destruction mean that it may, in fact, be there only in theory.

13 See, eg., Frederick Warne & Co. v. Book Sales, Inc., 481 F. Supp. 1191 (S.D.N.Y.
1979)(illustrations from Beatrix Potter’ s Peter Rabbit stories werein the public domain as a matter of
copyright law, but were nonethel ess protected by trademark law when competing publisher
included theillustrationsin its books).

14 Some commentators conseguently treat some of these contiguous areas as part of the public
domain. See, e.g., Benkler, supranote xx, at 358, n. 16 (treating fair uses as part of the public
domain).
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other rulesthat permit unlicensed usesand sharing of informationtotakeplace; and
standardsthat arelicensed without payment of royalties.’® Alsoat theperimeter of the
publicdomainareworkswhoseintellectua property rightsareonthevergeof expiringand

arguably somecreationsabout to bemade(e.g., anew computer programming language

or thesolutiontoal ongstanding mathematical problem) that, oncethey exist, will bepart

of thepublicdomain. Inthemap beow, the public domainisakintoitsown nation-state.
Variouscategoriesof publicdomaininformation areakintoregionsof that nation. The

contentsof each category areakintothecitiesor villageswithinthat regionthat, inturn,

have populationsof varioussizes. Someartifactsmay resideinmorethanone*town”

(e.g., ascientific article may contain three or four categories of public domain contents).

15 Until very recently, the World Wide Web Consortium had a policy of standardizing on patented
technologies only if they were licensed on ano-royalty basisfor W3C purposes. A changein the
W3C policy that would allow royalty-bearing licenses has generated some controversy.

83



84 DIGITAL INFORMATION , NETWORKS & PuBLIC DOMAIN [SamuELsON

Figurel
A Map of the Public Domain and Adjacent Terrains

scientific principles, theorems, mathematical formulae, laws of nature, & the like

scientific and other research methodologies, statistical techniques, educational processes

ideas, concepts, discoveries, theories, hypotheses

facts, information, data, know-how, knowledge

laws, regulations, judicid opinions, government documents, legidative reports

innovations qualifying for | P protection in which no rights are claimed or in which rights have
expired (e.g., copyright, patent, plant variety protection)

innovations not qualifying for | P protection because unoriginal, obvious, generic, or otherwise
outside the bounds of 1P (e.g., telephone directories, fonts, incremental technical innovation,
genericided trademarks such as aspirin, new physical exercises, folklore, grocery lists, blank
forms)

words, names, numbers, symbols, signs, rules of grammar and diction, punctuation

about to expireIPR  faruse & like widdy usable opensource  imminent
w/o restrictions discoveries
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M apping thepublic domainand contiguousterrainsisuseful for several reasons.
Fird, itcanhelpinanassessment of thelikely impactsof certain devel opments, suchasthe
digitization of information and thedevel opment of global digital networksonthepublic
domain. Second, themap canbeatool for caibratingtheextent towhichaparticular lega
or policy initiativemay affect thepublicdomain, either inapositiveor negativeway. Some
legal andpolicy initiatives, asweshall see, havebroader and moreseriouspotential
impactsthan others. Third, it can contributeto ananalysisof which amongthecontents
of thepublicdomainaredetritus(e.g., grocery lists) andwhichgems(e.g., Mozart
symphonies), which areamong theconstitutionally coreelementsof thepublicdomain
(e.g., scientificprinciples), which elementsaretheremoreby chancethandesignor
necessity (e.g., exercises), andwhichof thepublicdomain’ scontentswill bemost harmed
if propertized (e.g., information).

That digitization of information can haveavery positiveimpact ontheeffective
existenceof thepublicdomainisreadily apparent. Totheextent scientific dataiseither
collectedinor transposedintodigital form, it canthen beshared and processed more
readily thanif it remainedin paper filesinthebasement of ascientist’ slab.”® Theexistence
of global digital networksmeansthat scientistsfromaround theworld can sharedatasets
and conduct experimentsthat may lead tofurther discoveriesthat will contributetofurther
growthof thepublicdomain. Smilarly, digitizationof governmentinformation, suchashills
pending beforethel egidature, government reports, schedulesfor hearingsbeforel egidative
committeesor administrativetribunals, and posting of thisinformationonthelnternet
makestheinformation morewidely accessi blethan print equivalents. Thismakesthe
public domainmoreeffectiveandrobustinservingthat part of thepublicinterestedinsuch
information. Digitization of information andtheexistenceof digital networksdo not, of
course, necessarily enhancethe publicdomain. Firmsmay beableto attainmeaningful
exclusivecontrol over digital informationthatisinthepublicdomain, bothintheory andin
law, throughtechnol ogical accesscontrolsor licensing or both. TheL EX1Sand Westlaw
databasescontain hundredsof thousandsof publicdomainjudicia opinionsand other legal
textsindigital formthat thedatabaseownerscontrol bothtechnol ogicaly and by licenses
Dothesetechnical controlsor licensesdiminishthepublicdomain? Somewouldargue

16 See, e.g., NATIONAL RESEARCH COUNCIL, BITS OF POWER: ISSUESIN GLOBAL ACCESS TO
SCIENTIFIC DATA (1997).

17 Mead Data Central, aforward-looking paper company that anticipated an erain which digital
information might displace paper, started its legal database by scanning print copies of West Pub.
Co. books containing laws and judicial opinionsto make digital sourcefiles.
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yes; otherswouldargueno. Printed formsof thesemateria sare, for themost part, still
widely availablewithout licenseor technical restrictions, and they may bearesourcefor
further digitization projectshavinganon-proprietary character. Eventhosewhocare
deeply for thecontinued existenceof thepublicdomaininlegal informationwould haveto
admit that nofirm couldjustify undertaking thevery substantia expenseof digitizingpublic
domainlegal informationand building adatabase of these contentsand softwaretool sto
enabl e effectiveuse of the database without someway torecoup theseexpenses, as
through someexerciseof exclusivecontrol over theresource. When Mead DataCentral

initidly madeitsinvestmentsindigitizingjudicia opinions, neither thegovernment nor other
nonprofitshadtheforesight or thewillingnessto undertakesuch aproject.’® Many of us
at thisconferencehavegreatly benefited by theexistenceof databasessuchasL EXISand
Westlaw. Ourresearchtoday substantially dependsonaccesstothem. Wewould
ourselvesbelesscapableof producing new worksand making our own contributionsto
the public domain without access to these databas€ancern about restrictions
imposed by proprietary databasesof legal information has, moreover, generated avariety
of initiativesto“free” legal informationfromtheseconstraints. Courtsthemselveshave
undertakentopublishjudicia opinionsoncourt websites. Legidaturespost pendingbills.
Certainlaw schools, most prominently Cornell, haveundertakento establish non-

proprietary databasesof key legal information, such as Supreme Court decisions, which
areopentoal comers Somefor-profit firmsprovideopenInternet accesstodigitized
legal informationwithout chargeinthehopesof attracting customerstotheir sites® In
theseand other initiatives, digitization of theinformationandtheavail ability of digital

networkshavebeen essential componentsof thestrategy for effectively contributingtoan
enhancement of this aspect of the public domain.

Wouldsomeor all of usprefer that thedataintheL EXISand Westlaw databases
be availablefor freeonthelnternet without restrictions? Perhapsso, andthisissurely
achievable, athough not without cost. TheU.S. government could clearly exerciseits
eminent domain power to acquirerightsto makethisinformation freely availableonthe
Internet. But evenif thepolitical will couldbemusteredtodothis(about aslikely as
Osamabin L aden’ sconversionto Christianity), would society bebetter off withapublic
domain LEXI1S? Whowould continuetoinvestinmaintainingthedatabase, extendingit,

18 Nor did West Pub. Co. initially perceive the market potential for online databases of legal
information.

19 See, e.g., Legal Information Institute, available at http://www.cornell.edu/lii.
D Seg, e.g., findlaw.com; bna.com.
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andimprovingitstools? Perhapssocial welfareisenhanced by amix of digital public
domainand proprietary databasesof | egal information, withthepublicdomain sites
providing somecompetitionto holdin check theduopolistic tendenciesof themarket
playersand providing accessto key information, such aspending bill sand SupremeCourt
opinions, to those who cannot afford to pay database access fees.

[11.Threatsto the Public Domain in the Digital Environment

Threatstothepublicdomaincomeindifferent shapesandsizes. A rdatively small,
although still significant, incursiononthepublicdomain (or should | say thesubset of the
publicdomaincongstingof digita information?) i srepresented by the Anti-Cybersquatting
Consumer Protection Act (ACPA).2* ACPA extendsproperty rightsof trademark owners
inthedigital networked environment well beyond theboundsof trademark law.? I nsofar
asACPA isbeing usedto seizedomain namesfrom| egitimateorgani zationsand users, this
incursiononthepublicdomainistroublesome.” Ascomparedwith other threats,
however, ACPA isarelatively minor threat tothedigital publicdomain. Itsimpactonly
extends to one subset of the most southern terrain of the public domain map.

A moresubstantial and differently configuredthreat tothedigital publicdomain
arosefromCongress’ enactment of the Copyright Term Extension Actin1998 % Strictly
speaking, it wasathreat when enacted, butitisnow avirtual dam blockingtheflow of
information into the public domain. It will remain so unless a challenge to its
constitutionality iseventually successful ® CTEA’ sincursiononthepublicdomainismore
substantial and economically significant than ACPA’ sbecauseit affectsalarger regionof
thepublicdomain, alteringthelegal statusof hundredsof thousandsof worksfor decades.
Itsprincipal impact may beonnon-digital componentsof the publicdomain (incontrast,
ACPA’simpactisonlyinthedigital domain). That CTEA impactsthedigital public

2 pyp. L. No. 106-113 (1999).

2 See, e.9., JessicaLitman, The DNSWars: Trademarks and The Internet Domain Name System, 4
Small & Emerg. Bus. L. 149 (2000).

2 Sun Microsystems, for example, has been arguing under ACPA that it has rights to obtain all
domain names using the term “enterprise” because of its trademark rightsin some uses of this
term.

% Pub. L. No. 105-298, 112 Stat. 2827 (1998).

% Onelegal challengeto the CTEA’ s constitutionality was unsuccessful, see, e.g., Eldred v. Reno,
239 F.3d 372 (D.C. Cir. 2001), athough one judge dissented from this decision insofar as CTEA
extended the terms of existing copyrights, id. at 380-83.
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domaincanbeseeninthethwarted plansof EricEldredtobuildadigital library of works
that but for CTEA would beinthepublicdomain.?? CTEA’ sraid onthepublic domain
hasmoreconstitutional significancethan ACPA’ sbecausethecondtitutiona provisionthat
authorizesCongressto enactintellectual property lawsrequireslimitsontheterm of
copyright.?’

Amongthelegal initiativesprimarily aimedat digital informationwithmajor
implicationsfor thepublicdomainarethese: the Uniform Computer I nformation
TransactionsAct (UCITA),2theCollectionsof Information Anti-Piracy Act (CIAA) 2
andtheDigital Millennium Copyright Act of 1998 (DM CA)®intandemwithitsinevitable
brother, the Security Systems Standardsand Certification Act (SSSCA) .2 Eachof these
initiativesposesthreatstothedigita publicdomainthat arebroader inscopeand scalethan
thoseposedby CTEA. Thisis, inpart, becauseof theirimplicationsnot just for one
“region” of thepublicdomainmap, but for multiple“regions.” Of theseinitiatives, only
CIAA directly offersprotectiontowhat is, under current law, publicdomainmateria. The
other threemainly aimtogiveanextralayer of protectiontointellectual creationsmost of
whichareprotected by intellectual property law, although each affectsthepublicdomain
and contiguousterritoriesaswell. Beforeprobingeachinitiativeindetail, itisworth
pointing out that theremay besynergiesamongst theseinitiativesthat multiply their effects.
Further magnifyingthepotential effectsof theselegal initiativesarecertainnon-legal

% Seeid. at 374. Other plaintiffsin the Eldred case were non-digital distributors of public domain
works affected by the CTEA extension. Id.

21 U.S. Constitution, Articlel, sec. 8, cl. 8 (exclusive rights may be granted only for “limited times”).
The characterization of CTEA as an instance of perpetual copyright on the installment plan derives
from the work of Peter Jaszi. See Statement of Professor Peter Jaszi, Washington College of Law,
American University, On S. 4839, The Copyright Term Extension Act of 1995, Before the Senate
Judiciary Committee, Sept. 20, 1995. For an analysis of the constitutional deficiencies of CTEA by
one of the counsel for Eldred, see, e.g., Lawrence Lessig, Copyright’s First Amendment, 48 UCLA
L. Rev. 1057 (2001). Seealso Jane C. Ginsburg, Wendy J. Gordon, Arthur R. Miller, and William F.
Patry, Symposia: The Constitutionality of Copyright Term Extension: How Long Is Too Long?,
18 Cardozo Arts & Ent. L.J. 651 (2000) (expressing variousviewson CTEA).

2 Uniform Computer Information Transactions Act,
http://www.law.upenn.edu:80/library/ul c/ucita/citalOst.htm[hereinafter UCITA].

2 See H.R. 354, 106™ Cong. (1999).

% Pub. L. No. 105-304, 112 Stat.2860 (1998), the relevant provisions of which are now codified at 17
U.S.C. sec. 1201-04.

81 See Declan McCullagh , New Copyright Bill Heading to DC, WIRED NEWS, Sep. 7, 2001
(describing bill).
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devel opmentssuch astheformation of the SecureDigital MusicInitiative(SDMI) andthe
DVD Copy Control Association (DV D-CCA) that aimto provideasecuretechnical
infrastructuretoavertleakageof copyrightedinformationthat thelaw alonewould be
unabletocontrol .*2  UCITA’smost obviousimplicationsfor thedigital public domain
arisefromitsrulesthat would validatemass-market licensesfor computer information.
Pro-CD, Inc. v. Zeidenberg®®—a case decided, it should be said, under state
commercial law rules, not under UCITA—isawidely cited exampl eof theuseof mass-
market licensesto underminethe public domainindigital information.* ProCD
manufacturedand mass-marketed aCD-ROM containing whitepageslistingsfrom
thousandsof telephonedirectoriesindigital form. ProCD could not get copyright
protectionfor thiscompilation because of the Supreme Court’ S-eist v. Rural Telephone
decision, which heldthat thewhite pageslistingsof tel ephonedirectoriesareinthepublic
domain, inpart becausethey consist of “facts’ that copyright law doesnot protect and
because, ascompilations, they lack sufficient originality to qualify for copyright
protection.® So ProCD put alicensein the package containing the CD-ROM of
telephonedirectory informationthat permitted only personal usesof thedata, arestriction
that Zeidenbergviolated by posting thecontentsof ProCD’ sdisksonanopensiteonthe
Internet. Intheview of thetrial judgeintheProCD caseand of many commentators,
enforcingthislicenserestrictioninterfered with achieving policy objectivesof copyright
lav.® Theappellatecourt disagreed, asserting that theexistence of contract between
ProCD and Zeidenberg distinguished ProCD’ sclaimfrom copyright. BecauseProCD’s
licenseonly createdrightsasbetweenthepartiesand not rightsagainst theworld, the
license did not create rights equivalent to copyright.®’

%2 See, eg., DVD-CCA v. McLaughlin, 2000 WL 48512 (Cal. Super. 2000)(describing DV D-CCA);
website of the Secure Digital Music Initiative, http://www.sdmi.org.

%386 F.3d 1447 (7" Cir. 199).

3 See, e.g., NivaElkin-Koren, Copyright Policy and the Limits of Freedom of Contract, 12
Berkeley Techn. L.J. 93 (1997); Maureen O’ Rourke, Copyright Preemption After the ProCD Case:
A Market-Based Approach, 12 Berkeley Tech. L.J. 53 (1997); David Nimmer, Elliot Brown, & Gary
Frischling, The Metamor phosis of Contract into Expand, 87 Cdif. L. Rev. 17 (1999).

% Feist Pub. Inc. v. Rural Telephone Service Co., 499 U.S. 340 (1991).

% See ProCD Inc. v. Zeidenberg, 908 F. Supp. 640 (W.D. Wis. 1996); Elkin-K oren, supra note xx.

3" ProCD, 86 F.3d at xx. Commentators have pointed out that preemption analysis can and should
consider whether enforcing the state law would interfere with federal intellectual property policy.
See, eg., Nimmer et d., supranote xx.
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If UCITA’ sonly impact on the public domainwasto protect compilersof
unoriginal dataagai nst market-destructiveappropriations, therewould belittlereasonto
worry about thislaw. However, inavariety of ways, UCITA protectstheinterestsof
purveyorsof digital information beyond—andin somerespectsin contradictionwith—the
default rulesof intellectua property andotherinformationlaws. First, UCITA willingness
toenforcelicensesprotecting digital formsof publicdomaininformation doesnot depend
onwhether thisisnecessary toavert market failures. Second, totheextent that licenses
aredrafted to bind subsequent users, thedi stinction between contract rightsthat bind only
the two parties to the transaction and property rights that bind the world erodes
significantly.® Third,inavariety of subtleways(for example, in presumptively enforcing
confidentiality restrictionsasto datathat would generally bedeemed* public” by virtueof
itsbeing mass-marketed), UCITA aimsto stopleakagesof informationintothepublic
domain.* Fourth, UCITA affectsthepenumbraof privileged useslying adjacenttothe
publicdomaininggnificantways. Under UCITA, theparadigmatictransactionisalicense,
not asal e.** Thischaracterization of thetransaction affectsrightsthat copyright law
confersonownersof copiesof copyrighted content (e.g., to make backup copiesof
software, tomodify software, andto sell or otherwi seredistributesoftware) * Inaddition,
UCITA presumesthat al licensetermsareenforceabl ewithout regard towhether they aim
tooverridepublicpolicy limitationsonintellectual property rights.? Many software
licensesrestrict theright to reverseengineer computer programs, eventhoughthisactivity
woul dbeacceptableunder trade secrecy and copyright law asameansto get accessto

% See, e.g., Margaret Jane Radin, Humans, Computers, and Binding Commitment, 75 Ind. L.J. 1125,
1132-33 (2000) (discussing viral contracts).

% See, e.g., Rochelle Cooper Dreyfuss, Do You Want To Know a Trade Secret? How Article 2B
Will Make Licensing Trade Secrets Easier (But Innovation More Difficult), 87 Caif. L. Rev. 193
(1999). Seedso David A. Rice, License With Contract and Precedent: Publisher-Licensor
Protection Consequences and the Rational e Offered for the Nontransferrability of Licenses
Under Article 2B, 13 Berkdley Techn. L.J. 1239 (1998).

“0 See, e.g., Raymond T. Nimmer, Breaking Barriers: The Relation Between Contract and
Intellectual Property Law, 13 Berkeley Techn. L.J. 827 (1998).

41 See 17 U.S.C. sec. 117. This has especially important implications for libraries to the extent that
the rightsholder has adopted a“ single user license” policy. See, e.g., Stephen King's electronic
novella. Similarly, to the extent that existing consumer protection laws apply to sales of goods,
arguably UCITA relievesitslicensors from consumer protection responsibilities. See, e.g., Jean
Braucher Memorandum.

2 See UCITA, sec. 105.
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informationthat, onceknown, may bepart of thepublic domain.® UCITA’ spresumption
of enforceability may also apply to clausesinmassmarket licensesthat direct thelicensee
nottocriticizeor reved flawsinthelicensed computer information, which affectsthelegal

status of many uses of information at the borders of the public domain.*

Therearesevera waysinwhichthepublicinterestinbal ancedlicensingrulesmay be
protectedevenif UCITA is, over time, morewidely adopted thannow. First, section105
of UCITA recognizesthepossibility that courtsmay rulethat somelicenseprovisions
conflictwithfederal law or otherwiseviolate* fundamental publicpolicies,” andinsofar as
they do, they may beunenforceabl e.*> Courtsmay interpret thisbroadly and not enforce
licenserestrictionson publicdomaininformationwhenthereisno danger of market failure
or anti-reverseengineering clauses. Second, courtsmay invokeother legal doctrines, such
as misuse of intellectual property rightsand first amendment values, tolimit the
enforceability of computer information licensesin appropriatecases® Thistoomay endble
reuseof publicdomaininformation. Third, newlegd doctrinesmay emergeinthecasdaw,
suchas“fair breach” of licensestoreachsimilar resultsunder UCI TA licensesasunder
copyright’ sfairusedoctrine®” Fourth, thedesireof licensorstoimposeunreasonable
restraintson usersby meansof licensesmay beheldin check to somedegreeby market
forces.”®

* Seg, e.g., David McGowan, Free Contracting, Fair Competition, and Article 2B: Some
Reflections on Federal Competition Policy, Information Transactions, and “ Aggressive
Neutrality,” 13 Berkeley Techn. L.J. 1173 (1998). For more general expressions of concern about
UCITA licensesand fair uses, see, e.g., Nimmer et al., supranote xx; CharlesR. McManis, The
Privatization (or Shrinkwrapping) of American Copyright Law, 87 Cdlif. L. Rev. 173 (1999). But
see Joel Rothstein Wolfson, Contract and Copyright Are Not at War: A Reply to*“ The
Metamor phosis of Contract into Expand,” 87 Cdif. L. Rev. 79 (1999).

4 See, e.g., Mark A. Lemley, Beyond Preemption: The Law and Policy of Intellectual Property
Licensing, 87 Cdlif. L. Rev. 111, 128-29 (1999).

S UCITA, sec. 105(a), 105(b). Section 105(c) defersto consumer protection laws to the extent they
apply to computer information. Thereis, however, a question as to whether consumer protection
laws, which were drafted to protect consumers in transactions involving sales of goods, apply to
licensed information.

4 See, e.g., Lemley, supranote xx.

47 See Jane C. Ginsburg, Copyright Without Walls: Speculations on Literary Property in the
Library of the Future, 42 Representations 53 (1993).

“8 See, e.g., Robert W. Gomulkiewicz, The Licenseis the Product: Comments on the Promise of
Article 2B for Software and Information Licensing, 13 Berkeley Techn. L.J. 891 (1998).

91



92 DIGITAL INFORMATION , NETWORKS & PuBLIC DOMAIN [SamuELsON

Howmuch comfort oneshouldfindinthesecheckson UCITA licensesishardto
gauge, giventhat UCI TA essentially allowsvendorsof computer informationtogive
themsel vesmorerightsthanintellectual property law would doandtoavoidtheburdens
of publicinterest limitations.” Licensor restrictionsareguarded, under UCITA, by a
“heavy presumption” infavor of enforceability;*thiscanonly beoverturned after lengthy
and expensivelitigationthat thoseinjured by UCI TA licensesmay not havethemeansor
will toundertake. Many will s mply bechilledfromengaginginactivitiesthat wouldbe
determined|egitimatehadthey beenabletochalengeaUCI TA licenseterm. Parentsmay
blithely ignorethelicensetermfor the Adobee-book version of AliceinWonderlandthat
forbidsreadingthebook aloud, but librarieshavegreater reasontoworry about the
potential enforceability of such aterm.

Incontrastto UCITA, whosescopeispresently restrictedtotransactionsin
computer information,> |egid ation proposed to protect the contentsof datacompilations
resemblesCTEA inaffectingmorethanthedigita publicdomain. However, muchof the
rationalefor suchlegislationreliesonthevulnerability of informationindigital formto
market-destructiveappropriations®and thislegis ationwoul d certainly affect thesizeand
scopeof thedigita publicdomain. Under current U.S. law, neither unorigina compilations
nor thedatainorigina (and hencecopyrightable) compilationsislegally protectable(unless
itisatradesecret or otherwiseconfidential).* Several timesinthepast fiveyears, the
U.S. Congresshasconsidered | egid ationto protect thecontentsof databasesakintothat
adopted by the European Unionin 1996.>* The EU regimegrantsthosewho have
invested substantial resourcesinmaking adatabasefifteenyearsof exclusiverightsto

49 See, e.g., Julie E. Cohen, Lochner in Cyberspace: The New Economic Orthodoxy of “ Rights
Management,” 97 Mich. L. Rev. 462 (1997).

% See UCITA, sec. 105(b).

5 Drafters of this model |egislation onceintended this |egislation to regulate all transactionsin
information. See, e.g., Pamela Samuelson & Kurt Opsahl, Licensing Information in the Global
Information Market: Freedom of Contract Meets Public Policy, 21 Eur. Intell. Prop. Rev. 386
(Aug. 1999) (discussing the evolution of the scope of UCITA’ s subject matter).

%2 Seg, e.9., JH. Reichman & Pamela Samuelson, Intellectual Property Rightsin Data?, 50 Vand. L.
Rev. 51 (1997)(discussing the rational e for sui generis database |egislation).

%3 See, e.g., Feist Pub. Inc. v. Rural Telephone Service, Inc., 499 U.S. 340 (1991).

54 See, e.g. Reichman & Samuelson, supranote xx (discussing H.R. 2652); JH. Reichman & Paul F.
Uhlir, Database Protection at the Crossroads: Recent Developments and Their Impact on
Science and Technology, 14 Berkeley Techn. L. J. 793 (1999) (discussing H.R. 2281 and H.R. 354).
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control theextractionand reuseof al or substantial partsof thecontentsof that database®
Databaserightsarerenewableuponfurther expendituresof resources, and substantiality
istobejudgedinboth qualitativeaswell asquantitativeterms>® Themost recent EU-style
database bill introduced into the U.S. Congress was the CIAA.>’

Althoughitssponsorscharacterize CIA A asaregulation of unfair competition,*
opponentscharacterizeit asanintellectual property regimethatisunconstitutional , bad
publicpolicy, or both.® CIAA differsfromtheEU Directiveinrequiring proof of harmto
actual or potential markets®andinits* reasonableuse” limit ontheliability of scientificand
educational usersfor extractionsand usesdatain protected compilations*aswell asin
several outright exemptions(e.g., for newsreporting, verification, and geneal ogical
information).* However, by conferringrightson compilersto control theuseor extraction
of all orasubstantial part of acollection of informationthat i stheproduct of substantial
investment,® CIAA would substantially contract thedigital public domain—and notjust
astoitemsof information, but a so asto publicdomainworks(e.g., Shakespeare' splays)
whichfall withinthemeaningof “ data’ under thelegidation.* Themainreasonthat CIAA
hasnot been enactedisthat organi zationsof scientistsand acoalition of I nternet-based

%5 EU Database Directive, supranote xx, art. 7, 10.

% d., art. 10.

" H.R. 354, 106" Cong. (1999).

% See, 9., H.R. Rep., 106-349 (1999).

% Professor Benkler considers CIAA to be an intellectual property law rather than an unfair
competition law. See, e.g., Yochai Benkler, Constitutional Bounds of Database Protection: The
Role of Judicial Review in the Creation and Definition of Private Rightsin Information, 15
Berkeley Techn. L.J. 535, 575-86 (2000). Benkler concludesthat CIAA isunconstitutional. Id. at
586-87. Seealso MallaPollack, The Right to Know? Delimiting Database Protection at the
Juncture of the Commer ce Clause, the Intellectual Property Clause, and the First Amendment, 17
Cardozo Arts & Ent. L.J. 47 (1999). But see Jane C. Ginsburg, “No Sweat?” Copyright and Other
Protection of Works of Information After Feist v. Rural Publications, 92 Colum. L. Rev. 338 (1992)
(arguing that database protection legislation would be constitutional). Whether EU-style
legislation is a good idea as a matter of policy isamatter of heated debate. See, e.g., Reichman &
Samuelson (critical of EU-style legidation); Reichman & Uhlir, supra note xx (critical of EU style
legislation); Ginsburg, No Sweat, supra (supportive of EU style legislation).

H.R. 354, sec. 1402,

1 1d., sec. 1403.

&1d.

8 1d., sec. 1402.

% 1d., sec. 1401.
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firms(including prominently Y ahoo!) recognized theseriousthreatsthat CIAA posedto
thedigital publicdomainand mobilized against thislegislation.® Intheaftermath of the
September 11 attacksontheWorld Trade Center and the Pentagon, Congresshasother
mor e urgent mattersto consider, but likethe Terminator, CIAA will amost certainly be
back.

Although CIAA andthe EU databaselaw posesubstantial threatstothedigital
publicdomain, morenarrowly crafted|egislationto protect datacompilationsagainst
market failureswouldnot. H.R. 1858isthedternativebill to CIAA consideredduringthe
last Congressional session.® Itforbidsduplicating another firm’ sdatabaseandthen
engagingindirect competitionwithit.*” Whilethishbill would, of course, affect thepublic
domain, itdoessoinamuch narrower and moretargeted way than CIAA. Assuming
therewaspersuasiveevidencethat market failureswereoccurringorimminentinthe
databaseindustry becausefirmswerecompetitively duplicating existing databases, this
limitationonthereuseof public domaininformationwoul d bejustifiable® Thisgpproach
iscons stent withthe SupremeCourt’ srulinginInternational NewsServicev. Associated
Presswhichheldthat INShad engagedinunfair competitionwith APwhenitsreporters
took newsfromearly editionsof APnewspapersand publishedit verbatiminINSpapers
directly competingwith AP papers® The Supreme Court’ sFeig decisonmay havesaid

% See, e.g., Reichman & Uhlir, supranote xx.
% H.R. 1858, 106" Cong. (1999).
1d., sec. 102.

8 In previous work, | have expressed support for narrowly drawn database protection. See
Reichman & Samuelson, supranote xx. See also Reichman & Uhlir, supranote xx (endorsing an
unfair competition approach to database protection); Benkler, supra note xx (concluding that unfair
competition legislation to protect data compilations would be constitutional). In addition, | have
endorsed a short term of anti-cloning protection for industrial compilations of applied industrial
know-how. See, e.g., Pamela Samuelson, Randall Davis, Mitchell D. Kapor, & J.H. Reichman, A
Manifesto Concerning the Legal Protection of Computer Programs, 94 Colum. L. Rev. 2308
(1994). One of the strongest advocates of the public domain has also endorsed intellectual
property protection for shamanic knowledge (which U.S. law would likely consider to bein the
public domain). See Boyle, supranote 1, at xx.

89248 U.S. 215 (1918). The Court’ sdecision is persuasive as a matter of unfair competition, but has
been widely criticized insofar asit relied on the existence of a* quasi-property” right in AP to stop
INS s misappropriation. See, e.g., Wendy J. Gordon, Owning Information: Intellectual Property
and the Restitutionary Impulse, 78 Va. L. Rev. 149 (1992); Pamela Samuelson, Information as
Property: Do Ruckelshausand Carpenter Signal a Changing Direction in Intellectual Property
Law?, 38 Cath. U.L. Rev. 365 (1989).
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that “raw factscanbecopied at will,” " but the Court qualified thisstatement witha
reference to its INSv. AP decision.”

TheDMCA, likeUCITA, principally aimsto providean extralayer of protectionfor
commercially vauabledigitd informationthat isaready protected by intellectud property
law. LikeUCITA,theDMCA positsthat privatefirmsarefreetodeviseregulatory
regimesfor theirinformation productsthat deviatefromthedefault rulesof intellectual
propertylaw.” Theprincipal differencebetween UCITA andtheDM CA isthat the
DM CA'’sextralayer of protectionisfocused ontechnica measuresusedto protect digital
information, whereasUCITA’ sextralayer protectslicenses. FollowingonLawrence
L essig’ sinsights,*wemight characterizethe DM CA ascode (law) that reinforcescode
(programinstructions) ascode(aprivateregulatory regime). Hackingistheact of civil
disobedience (or user self-hel p) towhich codeascodeisvulnerable. Thisiswhy the
DMCA makesitillegal to“hack” certaintechnical measuresandtomakeor distribute
hacking tools.™

Although not principally aimed at protecting publicdomainworks, theDM CA has
significantimplicationsfor thedigital publicdomainandfor territoriescontiguoustothe
publicdomain. Technical measureswill beeffectivein protecting publicdomain
information aslongasthevendor hasthe presenceof mindto usethesametechnical
measureto protect digital versionsof both publicdomain and copyrighted works.”
Technical measureswill, unlessprogrammed otherwise, persist after copyrightsexpire,
thereby undermining new entrantstothedigital publicdomain. Evenif onecould
successfully arguethat bypassing an accesscontrol usedto protect apublicdomainwork
was not actionableunder theDM CA’ santi-hacking rule (becausethat provisiononly

" Feigt, 340 U.S. a 350.

1d. at 354.

2 See, e.g., Cohen, supranote xx. Seealso Tom Bell, Fair Usevs. Fared Use: The Impact of
Automated Rights Management on Copyright’s Fair Use Doctrine, 76 N. C. L. Rev. 557 (1998).
" See LAWRENCE LESsiG, CobE AND OTHER LAWS OF CYBERSPACE 6 (2000) (discussing computer
program code as a regulatory regime).

™17 U.SC. sec. 1201

 The implications of the DMCA rules for the public domain have been recognized by many
commentators. See, e.g., Benkler, supranote xx, at 421; David Nimmer, A Riff on Fair Usein the
Digital Millennium Copyright Act, 148 U. Penn. L. Rev. 693, 738-40 (2000); Hannibal Travis,
Pirates of the Information Infrastructure: Blackstonian Copyright and the First Amendment, 15
Berkeley Techn. L.J. 777, 861 (2000).
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protectstechnical measuresused bycopyright ownersto protect accesstotheirworks),®
itwouldgenerally benecessary to build atool to bypassany technical measurecontrolling
accessto publicdomainand copyrightedinformation, and that tool would arguably be
illegal under theDM CA becauseit would necessarily enabl e bypassing of an access
control that protected copyrightedworks.”” Even JudgeL ewisK aplanwho otherwise
foundtheapplication of theDM CA untroublesomeasto Eric Corley’ sposting of
circumventionsoftwareonthelnternet seemed somewhat concerned that the DM CA
might be used to protect public domain works in contravention to copyright policy.™

ThemoreseriousandimmediateconcernabouttheDM CA isnot aboutits
implicationsfor thepublicdomainbut about itsimplicationsfor territory contiguoustothe
publicdomainwherefair useand other privileged actshavelongresided.” Under existing
| aw, technical measuresdo not need to bedesi gned to enabl e privileged uses, and few thus
far deployed do so0.2° Thetechnical measurewidely usedto protect DV D movies, for
example, donot enablefair usesto bemade; indeed, it doesnot even permit userstoskip
through commercials included on the disk.

Debateshaveragedinthelaw review literatureasto whether Congressintended
to preserve someroom for fair uses under the DM CA and whether theDMCA is
constitutional totheextent they did not sointend.& A substantial consensusexistsamong
scholars that without some room for fair use hacking, the DMCA would be

7617 U.S.C. sec. 1201(3)(1)(A).

717 U.S.C. sec. 1201(a)(2). Seedsoid., 1201(b)(2)(outlawing making or distributing other anti-
circumvention tools). The vendor of technically protected public domain works might not have
standing to complain about such atool unlessit used the same technical measure to protect works
inwhich it did own copyrights.

8 Universal City Studios, Inc. v. Reimerdes, 111 F. Supp.2d 294, 338, n. 245 (S.D.N.Y. 2000), on
appeal to the Second Circuit Court of Appeals.

™ See, e.g., Julie E. Cohen, WIPO Treaty | mplementation in the United States: Will Fair Use
Survive?, 21 Eur. Intell. Prop. Rev. 236 (1999); Pamela Samuelson, I ntellectual Property and the
Digital Economy: Why the Anti-Circumvention Regulations Need To Be Revised, 14 Berkeley
Tech. L.J. 519 (1999).

8 An exception istechnically protected digital audio tapeswhich permit first generation digital
copies. Seeinfranotesxx and accompanying text.

81 Cf. Nimmer, supranote xx (fair use not preserved); Samuelson, supra note xx (fair use preserved
to some degree); Jane C. Ginsburg, From Owning Copiesto Experiencing Worksin UNITED
STATESINTELLECTUAL PROPERTY LAW (Hugh Hansen, ed., forthcoming 2001) (fair use
preserved to some degree; DM CA might be unconstitutional without some fair use limitations).
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unconstitutional 8 However, federal judgesmay bereluctant toreach strikedownthe
DMCA giventhevulnerability of digita information productsto uncontrolledinfringements.
No judgewantsto second-guessthe Congressiona judgment that thislaw isnecessary to
the survival of the entertainment industry, exaggerated though this claim may be.

The SSSCA hasyettobeintroducedinlegislation, but SenatorsHollingshas
announced that hisintent to sponsor it & Theassumptionunderlyingthislegidationwould
seem tobethat digital content cannot beeffectively protected by softwareprotections
becausethesearetoo easy to hack and the programsto bypassthem, eventhoughillegal
undertheDMCA, canbeeasily distributed viathel nternet.# Contentwon'treally be
secureuntil and unlesshardwaresystemsembed technical protectionsinthem. The
SSSCA wouldrequireall interactivedigital devicestocomply with standardtechnical
protection measures.®® Inthisrespect, the SSSCA resemblesthe AudioHomeRecording
Act (AHRA) that requiresvendorsof consumer-gradedigital audiotaping (DAT)
technologiestoinstall serial copy management system (SCM S) chipsthat prevent the
making of perfect digital copiesof digital soundrecordings® TheAHRA representsa
compromisebetween copyright owner and consumer interestsbecausethe SCM Schip
alowsconsumersto makeausabl efirst generation copiesof music, thereby alowing some

82 Seg, e.g., Ginsburg, supranote xx; Glynn S. Lunney, The Death of Copyright: Digital
Technology, Private Copying and the DMCA, Va. L. Rev. (forthcoming 2001); Neil Netanel,
Locating Copyright Within the First Amendment Skein, 54 Stan. L. Rev. (forthcoming 2001)
(DMCA unconstitutional unless some fair use limitations). See also Brief Amicus Curiae of
Intellectual Property Professors, submitted to the Second Circuit Court of Appealsin Universal
City Studios, Inc. v. Reimerdes (Jan. 26, 2001), available at.
http://www.eff.org/IPI/DMCA/MPAA_DVD_cases/20010126 ny_lawprofs amicus.html.

8 McCullagh, supranote xx. See also McCullagh’s summary of SSSCA at
http://216.110.42.179/docs/hollings.090701.html .

8 See, e.9., NATIONAL RESEARCH COUNCIL, THE DIGITAL DILEMMA: INTELLECTUAL PROPERTY IN THE
INFORMATION A GE 154-64 (2000)(software-based technical measures vulnerable to hacking) [cited
hereinafter as“Digital Dilemma’].

8 Thetext of the Aug. 6, 2001 staff draft of the SSSCA can be found at
http://cryptome.org/sssca.htm One important question that this legislation does not address, but
that will affect the impact of thislegislation on the digital public domain, is whether SSSCA
devices would have to be built not to render or read digital information lacking copyright
management information.

8 See 17 U.S.C. sec. 1002,
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fair usesof themusic.®” However, any copiesmadefromthosecopiesdegradeinquality.

The SSSCA, aspresently written, does not contain asimilar compromise
provision, andtheentertainment industry will undoubtedly resist effortstoadd one. The
implicationsof the SSSCA,, if enacted, onthe public domainand contiguousterrainwould
beprofound. Oncetechnical protection measuresareembeddedinhardware, hackingto
releasepublicdomaininformation or to enablefair or other privileged useswill become
muchmoredifficult than at present—andindeed, that woul d seem to bethe point of
making systemsmoresecure® Thecomputer industry hassuccessfully opposed|egidation
that woul d haverequired themtoinstall copy-protection systemsinthepast,® sothey may
be allies of advocates of the digital public domain in lobbying against SSSCA.

Morelikely, atleastintheshort run, isscal ed-back | egisl ation applicableto
consumer el ectronicsequipment, but not (yet) asto computers. Thiswouldaddressakey
problemfor thecontent industry: manufacturersof consumer el ectroni csequi pment want
tomakeproductsthat customerswill beeager tobuy, and customersprefer technologies
that enablethemto copy and sharedigital content over thosethat |ock thecontent down
to onedevice. Efforts, suchastheSecureDigital Musiclnitiative(SDMI), whichaimto
establishstandardsfor technically protecting digital content which canthenbebuiltinto
equipment or rendering software, arenot easy to bring tofruition becauseof thecontent
industry hasvery differentintereststhantheconsumer el ectronicsindustry. Why wasteall
that time, money, and energy inalongdrawn out negotiationwith theconsumer e ectronics
industry that doesn’ t shareyour perspectiveontheneedfor technical protectionswhen
generouscampaign contributionsand yearsof successful |obbying experiencesprovides
accesstoagroupwithalonghistory of sympathizingwith copyright industry concerns,
namely, theU.S. Congress? If privatelegidation provesunsuccessful, publiclegidation
offers an alternative means to the desired end.

Whichamongthesethreeinitiatives—UCITA, CIAA,and DM CA/SSSCA—posesthe
most seriousthreat tothedigital publicdomain? Eachisaseriousthreatinitsownright,
but moresgnificant arethepotentia synergiesamongthem (assumingal areenactedinthe

8 Sellers of DAT machines and tapes must, however, make regular payments of two percent of
their salesto the U.S. Copyright Officeto fund aroyalty pool for compensating copyright owners
for personal use copying. See 17 U.S.C. sec. 1003-04.

8 The open source community perceives SSSCA as athreat to their continued ability to continue
to devel op open source and publish open source software.

% See, e.g., RIAA v. Diamond Multimedia Systems, Inc., 180 F.3d 1072 (9" Cir. 1999).
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form currently proposed and aredeemed constitutional ). Any compilationof digital

informationprotectableby CIAA may alsobeprotectedby aUCITA licenseand by a
technical protection measurecapabl eof enforcing any restrictionimposed onthedigital

information(andlegally validated by theDM CA and CIAA). Evenif CIAA exempts
“reasonableuses’ fromliability, suchusesmay bethwarted by thetermsof aUCITA

licenseor by atechnical measurecontrolling what theuser canand can’ tdowiththe
information.

Asbetween UCITA licensesand techni cal measures(backed upby theDMCA),
the moresignificant threat tothedigital publicdomainandtoreasonableusesof digital
informationwould seemto befromtechnical measures. Securesystemsdonotallow
reasonabl eusesto bemadeof protected digital information unlessthoseuseshavebeen
pai dfor, whereasonecandwaysignoreaUCI TA licenseprovision purportingtooverride
rightstouseinformationarising under other lawsor tochallengeitsenforcesbility inalegal
proceeding. A personwho makesreasonableusesof CIAA-and UCITA-protected
informationwhichthelicensor claimsarebreachesof thelicensecanat least arguethat the
licenseterminterfereswithfederal intellectual property policy and should bepreempted,
isamisuse of intellectual property rights, is afair breach of the license, or is
unconscionable.® Ignoringatechnica measurewill beineffectua becauseitwill Ssmply
enforcethelicensor’ srulesregardlessof what thelaw might say. A legal challengetoa
technical measureinterferingwith reasonableusesis, given early court interpretationsof
theDMCA,, unlikely tosucceed or becost-effective. Somescholarshaveendorsed* self-
help” measuresby usersto preservethepublicdomainor havearguedfor changestothe
DM CA sothat anti-circumvention protectionswould only beavailableto copyright owners
who had escrowed keysto unlock technical protectionssothat prospectivefair users
could get access to them.™*

Althoughthelnternet wasinitialy architected asan openinformation environment,
itiscapable, asL awrenceL essighaspointed out, of evol vinginto an architectureof
perfect control . TheDM CA and SSSCA areelementsof alegal infrastructurethat

% See sources cited supra notes xx and yy; J.H. Reichman & Jonathan Franklin, Privately
Legislated Intellectual Property Rights: Reconciling Freedom of Contract with Public Good
Uses of Information, 147 U. Pa. L. Rev. 875 (1999).

%1 See, e.g., dulie E. Cohen, Copyright and the Jurisprudence of Self-Help, 13 Berkeley Techn. L.J.
1089 (1998); Dan Burk & Julie E. Cohen, Fair Use Infrastructure for Copyright Management
Systems, Harv. J. L. & Tech. (forthcoming 2001).

92 |_essig, supranote xx, at 6-7.
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would support sucha® secure” technical infrastructure. Governmentsand commercial
entitiesmay prefer architecturesof control toarchitecturesof openness® Althoughthe
reasonsfor their preferencesmay differ, their goa smay convergesufficiently tomakethem
alliesiningstingongreater control over theonlineenvironment. Thiswoulddiminishthe
digital public domain.

Asbetween UCITA and CIAA,, itisdifficult to say whichwould havethemost harmful
effectsonthedigita publicdomain. CIAA would haveamoreimmediateimpact onthis
domain becauseit would propertizecollectionsof digital information acrosstheboard.
Anaystswho havestudieditsexceptionsand limitationsdo not believethey adequately
protectthepublicinterest.* Itis, of course, possiblethat courtswill construeits
exceptions andlimitationsmoregenerously thanintendedin order tocomport with
constitutional requirements.*® CIAA hasnot yet beenenacted, andit may evolveintoa
morebal anced pieceof |egidationinresponsetocriticismslevel ed at high protectionist
versions of thebill.*® UCITA doesnot directly diminishthepublicdomain;itonly
presumptively validateslicensetermsthat implicatethepublic domainand adjacent terrain.
TheharmUCITA may dotothedigital publicdomainismorelikely tooccur indirectly,
that is, fromthemanner inwhichinformation providerslicenseinformationandtheextent
towhichthey enforcelicenselimitations. Thesamemay betruefortheDMCA. Thatis,
howmuch harmit ultimately doestothedigital publicdomainand contiguousterrain
dependsinlargepart on how copyright ownersdepl oy technically protected productsin
themarketplaceand theextent towhich (if any) courtslimit usesof theDM CA against
liberators of public domain information or fair users.

Threatstothedigita publicdomainshoulda sobegaugedintermsof their likelihood of
enactment and success. The CTEA constitutesthemost substantial threat tothedigital

% |d. at 54-60. Governments may want more control over the Internet in order to stop gambling or
to protect children from patently offensive materials; commercial firms may want more controls
over the Internet in order to protect commercial transactions.

% See, e.g., Benkler, supranote xx, at 583-84; Reichman & Uhlir, supranote xx, at 811-12.

% |f, for example, an historian of the Vietnam War extracted and used a substantial quantum of data
from a compilation of data about weaponry of that war, a court might consider the First
Amendment as alimiting principle on CIAA liability.

% See, e.g., Reichman & Uhlir, supranote xx, at 823-28 (discussing Senator Hatch’ s discussion
draft of database legislation).
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publicdomainbecauseit hasal ready been enacted and it hassuccessfully (thusfar)
bl ockedworksfromenteringthepublicdomain. TheDMCA'’ santi-circumventionrules
areasoineffect, anditsanti-tool ruleshavesofar withstoodfair use-rel ated challenges™
Inthetwoyearssinceitsinitial promulgation, UCITA hasbeen enactedintwo states®
It hasmet withresi stanceinsevera statelegidatures, anditsfutureisclouded becauseof
the controversiessurroundingit. Asnoted above, Congresshasnot adopted CIAA
(athoughtheHouseof Representativespassedit twicein 1998%). Compromiselegisation
may benecessary to attain enactment, and thiswoul d presumably limit thedamagethat
CIAA would do to the digital public domain. SSSCA hasyet to beintroducedin
Congress, dthoughwiththefirst hearing having already been scheduledto consider it, its
introduction must beimminent. SSSCA hasvery littleimmediate chanceof passage, but
it isan ominous portent for the future.

Asfor privateinitiatives, DV D-CCA has, through acomplex licensing arrangement,
successfully ensuredthat all DV D playerssoldintheU.S. and e sewherehavetechnical
measures embeddedinthem. Thehugesuccessof theDV D moviemarket showsthat the
content industry’ sfond hopethat consumerswill buy technically protected content once
they get usedtoit may havesomechanceof being actuaized. Theoverwheming mgjority
of moviesdistributedon DV Dsareworksin copyright, not publicdomainworks, sothe
impact onthedigital publicdomainfrom CSS-protected DV Dsisconsequently limited,
althoughimpactsonfair usesareconsiderable. SDMI hasbeenlesssuccessful asa
contentindustry initiativeto ensuresecurecontent and secureplayers, but thereisevery
reasonto believethemgj or playersinthesound recordingindustry will moveforwardwith
distributingtechnically protected content. They are, moreover, aggressively challenging
through litigationarangeof technol ogiesthey percelveasthreatstotheir interests. MP3
filesof commercia sound recordingsandtechnol ogiesfor distributing M P3fileshavecome
dangeroudy close, intheindustry’ sview, toaninvoluntary dedication of thisdigital content
tothepublicdomain.!® Whilesomecommentatorsassert that effortsto usetechnical

9 See, e.g., Reimerdes, 111 F.Supp.2d 294; RealNetworks, Inc. v. Streambox, Inc., 2000 U.S. Dist.
LEXIS 1889 (W.D. Wash. 2000).

% The states that have enacted UCITA are Virginiaand Maryland.

% The House version of the legislation that became the DMCA included CIAA. However, because
the Senate had not given due consideration to CIAA or similar legislation at that point and
because of non-consensus about such legislation, the Senate would not agree to the inclusion of
CIAA inthe DMCA. See Reichman & Uhlir, supranote xx, at 829-30.

10 See, e.g., Digital Dilemma, supra note xx, at 76-94 (analyzing digital music as*intellectual
property’ s canary in the digital coal mine”).
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measuresto protect mass-marketed digital content and | egid ationsuchasthe DM CA will
proveasfutileastryingto makewater not wet,'°* it remainsan openand hotly contested
guestionhow technology, digital content, andthelaw will evolveandinteractinthenext
decade or so.

V. Strategies for Preserving and Nurturing the Public Domain in the Digital
Environment

Oneof thegoal sof thisconferenceistoarticul atestrategiesfor preservingand
nurturing thepublicdomainasanatural (if intangible) resource. Thisisaparticularly
appropriategoal astodigital information becauseitisso cheap and easy tocollect, store,
processand makeavailableviaglobd digital networks. TheThomasdatabaseof materials
onlegidation pending before Congressisanexampleof adigita publicdomainresource
of great valuetothepublic. Other federal government websitespublishindigital formon
thelnternet agency reports, proceduresfor applyingfor benefits, schedulesof hearings,
judicial opinions, rulemakingdata, andthelike. Numerousstateshavemadesimilar
resourcesavailableonopensitesontheWeb. Inaddition, projectstoestablishdigital
libraries, digital repositories, knowledgeconservancies, creativecommons, andthelike
already exist, and moresuchinitiativeswill surely beundertakeninthecomingyears.
Scientistshavecreated avariety of digital publicdomainresources, includinglibrariesof
reusablecodeand databasesof scientificandtechnica informationindigital form, which
are also available on the Internet. The Library of Congress has not undertaken
digitalization projectsof historically significant partsof theLibrary’ scollection. Ithasaso
convenedagrouptoconsder strategiesfor digital preservationof information. Both have
very substantial and positiveimplicationsfor thedigital publicdomain. Asmuch
informationmay belost tothepublicdomain becauseit wasstoredin proprietary formats
that arenolonger readableby current generationsof technol ogiesasby legidationsuchas
CIAA or UCITA..

Entrepreneurial individualshaveal so taken advantage of the Web to make
availableawidearray of material sthat, strictly speaking, areprotected by copyright but
that areposted on openwebsiteswithfew or norestrictionson copyingor distribution.
Thisincludesarticleswritten by academicsposted ontheir homepages, pre-print archives
of articlesenabling scientiststo sharethelatest learningintheir fields, electronicjournals,
newsgroups, webresourcesontheposter’ sfavoritetopic, and M P3filesof music posted

101 See Bruce Schneier, The Futility of Digital Copy Protection at 2 (on file with the author).
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by bandswantingto attract new audiences. Brewster Kahlehascreated avast nonprofit
digital archiveof thelnternet and World WideWeb sothat researcherscaninvestigate
suchthingsashow muchthe Web hasgrown over time, what changesoccur inthe
languagesused ontheWeb over time, and what proportion of Web content istakendown
or put upinunitsof time, just tonameafew researchablequestions. A very substantial
amount of highquality freecontentisavail ableontheweb (althoughjunk informationis
also prevalent). Evensitesof profit-making entities, such asespn.com, cnn.com, and
nytimes.com, post alargevolumeof highquality informationonthelnterentwhichare
accessi bl eby thosewhoarewillingtolet cookiesbeplanted on hisor her harddriveor
Sign up as a user.

Amongthemost interesting devel opmentsthat contributestothedigital public
domain, eventhough, strictly speaking, notinit,isopensourceor “free” software.X2
Open sourcesoftwarecontributesto the public domain becauseitslicensesrequirethat
sourcecodeinstructionsbepublicly available. All of theknow-how embodiedinthe
program will thusbeaccessible. Becauseopen sourcelicensesencouragefollow-on
innovation, open sourcecontributesto ongoinglearning that further enhancesthepublic
domain. Open sourcesoftwareisnotitselfinthepublicdomain. Rather, itinvokes
intellectual property rightsasthebas sfor alicensing strategy aimed at preservingadigital
commonstheprogram’ sdevel oper wishedto establishfor it.'** From thestandpoint of
many open sourcedevel opers, dedicating aprogramtothepublicdomainisasuboptimal
strategy for achieving open sourceobjectivesbecauseproprietary derivativescanbemade
of publicdomain programs. Thosewho breachthetermsof an open sourcelicenseby
making aproprietary derivativeprogramwill bedeemedinfringersof theunderlying
intellectua property rightsintheprogram and can beenjoined fromthisformof free-riding
onopen sourcedevelopment. Thus, opensourcelicensesuseproperty rightstopreserve

102 See, e.g., Chris DiBona, Sam Ockman, and Mark Stone, I ntroduction to Open Sources: Voices
from the Open Source Revolution, (O’ Reilly 1999),
http://www.oreilly.com/catal og/opensources/book/intro.html.

103 See, e.g9., Eben Moglen, Anarchism Triumphant: Free Software and the Death of Copyright,
First Monday (August 1999) available at
http://emoglen.law.columbia.edu/publications/anarchism.html (discussing the General Public
License used by the Free Software Foundation). The open source community has mixed feelings
about UCITA. On the one hand, members like the fact that mass-market licenses are enforceable
and that warranties can be disclaimed. On the other hand, open source developers depend on the
ability to reverse engineer and make other unauthorized uses of other firms' software and hence
are generally opposed to enactment of UCITA.
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and maintainacommonsinan existingintellectual resource.’ Whiletheinitia subject
matter of open sourcedevel opment wassoftware, someeffortsarebeing madeto adapt
open source licenses to other subject matters, such as digital music.'®

Asadmirableasopen sourcemay asan exampleof astrategy for preservingand
extendingthedigital commons, thereisa sovalueof preservingapublicdomainfromwhich
proprietary derivativescan bemade. Oneof thekey objectionsto CTEA isconcern
about new worksthat will not becreated becauseof it. Aninducement tothecreation of
new worksfromthepublicdomainistheincentiveof copyright protectionfor thederivative
work. Writerswould belesslikely toadapt apublicdomainstory intoadramatic play if
theplay, oncewritten, hadto bededicated tothe public domainbecauseitsgenesiswas
a public domain work.

Asworthy of our attention asriskstothepublicdomain, soareriskstoinvestments
indeveloping high-valuedigital information products. Themarginal cost of reproducing
anddistributingdigita information may bezero (or nearly so), butinitial devel opment costs
may still behigh, asmay becostsof transformingthedigital informationinto marketable
formandthen of marketingit. Whilesomehopedthat advertisingwould providea
sustai nablerevenuestreamthroughwhichdigital content providerscouldrecoup
investments, thisseemsalessviablelong-term strategy after thedot.combust. Some
commentatorshave proposedthat firmsgivedigital content away for freeandrely onwhat
werepreviously ancillary marketsastheir new primary markets(e.qg., sell support or
customization servicesinstead of softwareor sell concert ticketsinstead of copiesof digital
music).X® Thismay beamoreviablestrategy for somedigital contentthanfor all. Some
economistshavesuggestedthat digital content providerssell different versionsof their
productsondifferent termstodifferent customers, for example, giving away somecontent
tocreatedemandfor one’ sproduct, but offering higher valueversionsfor ahigher price,
or offering someinformationfor freeor at very low cost, but charging moretothosewilling

104 See, e.g., Carol Rose, The Several Futures of Property: Of Cyberspace and Folk Tales,
Emission Trades and Ecosystems, 83 Minnesota L. Rev. 129 (1998) (suggesting that limited
common property rights may be appropriate for some types of digital information). This, in
essence, iswhat open source licenses assert.

105 See, e.g., Oscar S. Cisneros, Expanding the Universe of |deas Wired News (June 17, 1999),
http://www.wired.com/news/news/politics/story/20276.html (discussing the open publication
license): CAFE project and open audio license at http://www.eff.org.

196 See, e.g., Esther Dyson, Intellectual Value, 3.07 WIRED 136 (1995).
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topay for earlier accesstotheinformation.” Withagoodbusinessmodd , intellectua
property rightsmay bemuchlessimportant.1®® Thedigital informationmarketisquite
unstableright now inpart becauseno oneissurewhat businessmodel sareviablefor
digtributing digita informationviagloba networks. Thefear, uncertainty and doubt thishas
engendered among content providersmay explainwhy they havebeen sointent ongetting
stronger legal rights. They don’t exactly know what they need but feel they need more
rightsjustin casean emerging bus nessmodel might bebased onthem. What they don’t
need, they won't use.®

V. Concluson

This paper has considered avariety of waysin which the digitalization of
information and the development of global digital networks have made positive
contributionstothepublicdomain. It mappedthepublicdomainasanaidto assessment
of how threateningvariouslegal and policy initiativesarefor thedigital publicdomain.
UCITA, CIAA, andtheDM CA affect abroad swath of thedigital publicdomainand
contiguousterritories, suchastherealmof fair uses, and asshown above, theselegidative
initiativesmay producesynergistic effectsfurther underminingthedigital publicdomain
unless something happens to prevent this.

Thereare several waysto avert thesethreatsto thedigital public domain. First,
Congressor, inthecaseof UCITA, statel egislatures, can becomemoreawareand
attentive toexpressionsof concernabout theill effectstheselawswould haveand either
decide not to enact them or toamend themto all eviatethe problemsthey present.
Second, thecourtscould construetheselavsmorenarrowly thanthey wereinitialy drawn,
gtrikethem downasunconstitutional, or interpret them asunconstitutional unlesslimited by
publicdomainandfair useprinciples. A key obstacletorelianceontheCongtitutionisthat
courtstoooften behaveasthoughthereisanintellectual property exceptiontotheFirst

197 Seg, e.g., CARL SHAPIRO & HAL VARIAN, INFORMATION RULES (1998); Digital Dilemma, supranote
XX, at 176-86 (discussing various business models for digital content).

108 |d. at 183-84 (“ one approach to I P rightsin aworld where digital content is difficult to control
entails selecting a business model that does not require strict control™).

109 Cary Sherman, General Counsel to the Recording Industry Association of America, once offered
this explanation when | asked him why the content industry was so intent on getting control over
all temporary aswell as permanent copies of digital content.
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Amendment™® They havebeen quitedeferential to Congressional judgments, using
rational basisanalysisrather thanintermediatescrutiny.™ They act asthoughthelimitsin
Articlel, sec. 8, cl. 8, bothexpressand applied, lack meaningful substance.**? The
progress of scienceandtheuseful artsdependsoninformation beinginthepublicdomain
and availablefor reusesasmuch asonthegrant of intellectual property rights. Third, the
publicmay not bewillingtoaccept lawsthatimpedesocialy desirableuses. If peoplejust
say notolicensingandtotechnically protected content, thecontentindustry, thecourtsand
the legislature will have to adjust to this.

Participantsinthisconferencehavearol eto play inpreserving and nurturing the
publicdomain. Wecan pay attentiontolegal and policy initiativesaffectingthisdomain,
analyzetheirimplications, assesstheir congtitutionality, and writeand speak tovarious
audiencestorai seconsciousnessabout thenegativeimpactsthat particul ar initiativesmay
have. Someof uswill undertakelitigationto preservethepublic domainand contiguous
territories.!® Otherswill draft testimony about pending or proposed | egidlation or offer
alternativeproposals. Awarethat therhetoricof scholarly discourselacksthecrispness
of thevernacular, wewill need to search for new vocabul ariesand metaphorsto convey
our messagesof concern. Our effortstoaffect policymakingwill sometimesbear fruit
(e.g., CIAA hasnot beenenacted, and UCI TA hasencountered moredifficultiesthanits
drafters expected), but sometimesnot (e.g., DMCA and CTEA). To achieveour
obj ectives, weneed not only to keep doingwhat wedowel | but alsoto reach beyondthe
communitiesweaready inhabit tofindfriendsand alliesamongthoselikely tobeaffected
by initiatives that concern us. And we need to be cheerful about it too.

Itispossibletobuildanew politicsof intellectual property that hasregardfor the
publicdomainandfair uses, althoughthiswill not beeasy, andwecertainly can’tdoit

110 See, e.g., Eldred, 239 F.3d at 375 (citing caselaw holding that copyrights are categorically
immune from challenges under the first amendment). But see Mark A. Lemley and Eugene Volokh,
Freedom of Speech and Injunctionsin Intellectual Property Cases, 48 Duke L.J. 147
(1999)(criticizing the too frequent use of injunctionsin intellectual property cases when First
Amendment principles should make courts more wary of injunctive relief).

11! See Eldred, 239 F.3d at 378.

12 TheD.C. Circuit, for example, recently interpreted the preambleto Art. |, sec. 8, cl. 8 (“to
promote the progress of science and useful arts’) as not constituting a substantive limitation on
Congress. |d. at 376-77.

113 Paul Heald has offered insightsinto legal claims that might be useful to challenge spurious
claims of copyright in public domain material. See, e.g., Paul J. Heald, Payment Demands for
Spurious Copyrights, 1 J. Intell. Prop. L. 259 (1994).
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aone.* Tobesuccessful, anew public-regarding politicsof intellectual property must
haveapositiveagendaof itsown. It cannot just opposewhatever legidativeinitiativesthe
major content industry organi zationssupport (althoughit almost certainly will needtodo
thisaswdll). It should begrounded ontheredlizationthat informationisnot just or mainly
acommodity; itisalsoacritically important resourceandinput tolearning, toculture, to
competitionandinnovation, andto democraticdiscourse. Intellectual property must find
ahomeinabroader-basedinformation policy, and beaservant, not amaster, of the
information society.

114 James Boyle was the first to call for anew politics of intellectual property. See, e.g., James
Boyle, The Palitics of Intellectual Property: Environmentalism for the Net?, 47 Duke L.J 87
(1997). For my endorsement of this concept, see Pamela Samuelson, Toward a New Politics of
Intellectual Property, 44 Comm. ACM 98 (March 2001).
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TWO RELATIONSHIPS

To A CULTURAL PuBLIic DOMAIN
By Negati vl and:

INTRODUCTION

It'sbeentenyearssince Negativland wassued by |dand Recordsfor thecopyright
infringement, trademark infringement, defamation of character and consumer fraud
containedinour 1991"U2" single. Inthebigwideworld of ideaownership, alot has
changed sincethen- thel nternet anditsworldwideempowerment of individual sthrough
personal i zedinterconnection, theeffectsof globalizationand how it bypassesboththe
ideol ogiesof local governmentsandtheruleof their national laws, andtheDigital
Millennium Copyright Actwithwhichintellectud property ownersareatemptingtosurvive
all theserugsbeing pulled out fromunder them. Thereisacontemporary realizationthat,
ononehand, thefateof al contentisnow inthehandsof itsreceiving audiencemorethan
ever before, and ontheother hand, that worldwidecommerceisscramblingtoforgeall
kinds of new lawsand regul ationsto maintaintheir traditional control over thefateof
“their” content.

Overthelast 10years, Negativland hascontinuedto beassociated withthese
issues, sometimesbecausewevol unteer ideason these subjects, sometimesbecausewe
continue tomakeart that endsup evoking them. Other thanthetwo lawsuitsagainst usin
thewakeof the"U2" single, we'venever been sued again. Therehavebeen other threats,
scaresand skirmishesagainst usover theyears, at varioustimesfromtheRIAA, PepsiCo,
Beck, GeffenRecords, Philip Glass, Fat Boy Slim, and evenattorneysfor ax murderer
DavidBrom. But, surprisingly, we'veactually beenleft alonethroughout the90'saswe
continuedtoreleasework that appropriated from privately owned massmedia(oftentimes
inmuchmoreglaringwaysthan anythingwewereever sued over). Perhapsit'sbecause
wevebeenflyingunder theradar as* dternative’ music, or perhapsthat highly publicized
suit, whichwepublicly defended as* anti-art" becausewecouldn’taffordtodefend it in
court asFair Use, caused othersto think twicebeforesuing usagain. Or perhaps, at least
thesedays, it'sbecause, inthewakeof Napster, DSL linesand MP3s, themusicindustry
now hasmuch bigger thingstoworry about than abunch of fringeaudio artistschopping
up and re-using bits of their privately owned intellectual property.

! N© 10/14/2001 by Negativiand; Editor’s Note: See http://www.negativland.comfor more
details.
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What ever thereasons, Negativland hasremai ned appropriatively unrepentant and
continuestowork inthesamewayswealwayshave. And, inthewakeof thoselawsuits,
weexpanded our ownself runrecordlabel, Seeland Records, tohel p out other artistsswho
also"infringe" inorder tocollage. Most notably inthecompilationDECONSTRUCTING
BECK, and our recent re-rel ease of John Oswal d'shostoric PLUNDERPHONICS
project, both of which, unlikeour ownwork, areeach madeup entirely of other peoples
music.

We'vecontinuedtowork thisway becausewelikethesound of it. Welikethe
results, wegetinspired by what wefind out there, it'sssmply FUN todo, andwesensewe
arenot aloneintheseperceptions. I n continuingto pursuecollageand found sound as
el ementsinour musi ¢, wehavecontinued to set our work out aspublicexamplesof how
appropriationfromour mediasurroundingsisneither culturally harmful nor dangerousto
anyoneel se’ sbusiness, but hopefully doesrepresent someinteresting art perspectives
which are well worth having around.

Atthislatedateintheproliferationof collage, wenolonger seethis" gppropriation”
approachasparticularly daring, edgy or trangressive, asit oncetruly was. The" aesthetic”
of collage(though not alwaystheactua thing) hasby now beenvery mainstreamed. We
seeitinmassmediaeverywherewelook. Weseeitinthemany web based CD storesthat
now havea"Plunderphonics’ category, inthefrequent appropriationbasedfilmandmusic
festival saroundtheworld, andintheway our own phrase™ culturejamming” hasentered
into routineanti-corporateand anti-advertising activistlingo. Weseeitintheway it has
becomeacommon subject matter incoursesinfilm schools, law schools, art schoolsand
musicschools. Atsomeleve, eventhoughit'sal STILL tacitlyillegal, thisway of working
isnow really nothingunusual at all. Andobservingthisnow generally culture-wide
acceptanceof collage’ sappropriation methodol ogies, onewoul d think that sympathetic
laws of allowancewould alsoemergetokeepitlegal . But that hasnot happenedyet.
What’ s wrong with this picture?

PART ONE: FREE EXCHANGE IN THE DIGITAL DOMAIN

TWO POSITIONS

Any argument over what should or should not beconsi dered apublicdomainfor cultural
works stems from one of two positions.
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PositionOne: Everything created by humansis“work” thatisdoneinordertogain
incomeandwhich cannot continueto bedonewithout thatincome. Therefore, al pieces
of cultural “work” needto becompensated, usually onaper-unitbasis, if weexpect such
work tocontinue. Andtherefore, becominga® user” of suchwork without compensating
the creator for that work isatheft of thecreator’ srightful and necessary compensation.
Thisposition- theethical and economic standard withinour usual practiceof cultural
creation- stemsdirectly fromour evolutionthroughapre-digital, hard copy basedworld
inwhichthesupply of anything madewasnecessarily physical and soa sosupply-limited
innature. Thephysical supply of any thing madewascontrolled by themaker of that thing
andtheunitsor copiesof it weredoled out by themaker exclusively. That conditionquite
naturally evoked and supportedtheaboveethicinamaterial world which provided
virtually no other optionsin it.

Pastion Two: Digital technol ogiesof reproductionhavedraggedtheaboveethicintoa
virtually newworldof productionrealitiesinwhichthereisstill thecreation of individual

“works,” but onceadigital copy of that work isreleased, it’ supfor grabs. Anyoneonthe
recei vingend of itiscapableof making their ownindistinguishablecopiesadinfinitumand
distributingthemadinfinitumaswell. Andthey candothisasindividuasat home, at little
cost, and using consumer technol ogy availabletoanyone. Inother words, wehavebegun
toalow thereceiving end of cultural output to put themsel vesin chargeof thereproduction
anddistribution of that work- aboveand beyondwhat theoriginal producer accomplishes
inthat realm. Asmusicmakers, forinstance, wearenolonger in chargeof ourownmusic
onceitactually leavesour handsindigitized forms. Wecannot control what further
duplicationanddistributionof itisdoneby thosewhoreceiveit. Thisunexpected and
perplexingreality hasbegunto encourageadifferent ethic and economic standardfor
digitizedcultural work whichissomewhat oblivioustothosethat haveawaysruledin
PositionOne. Thisnew ethicisnothingnew at al, actually, emergingasit doesfromavery
oldethic. Anethicthat every effort of privatecapitalismover thelast century hassought
to deflect, delay, and smother: the concept of public domain.

THE DEATH OF FOLK ART AND THE BIRTH OF THE INTERNET

Itisprimarily computersandthelnternet that have prompted Position Two, and out of
them comearenewedinterestinthefreeand open exchangeof cultural works. Thisnew
digitally driven ethic of free exchange emerged so easily because theideal of an
unhindered, wideopen, andfreecultural exchangehasawaysheld adeep philosophical
appesl for thereceivingend of culture, and thereceiving end hasnow suddenly beengiven
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aneffectivetechnol ogical tool to actually makethishappen. Tothat wasadded thelack
of any needto pay for anythinginthisnew domain, whichdoesnothingtolimititspopul ar
appeal either. But deepwithintheseunfamiliar realizationsabout how reality isworking
nowistheremai ning conundrum of how to pay for cultural production. Thisistheone
naggingresidueof practicality fromPosition Onewhich Position Two doesnot yet have
agoodanswer for. Butinterestingly enoughfor our limited humanbrains, onthelnternet
wedon'’ treally appear to haveaviablechoice! All digitized media, particularly onthe
Internet, hasactualy turned theworld of traditiona copyright control supsidedown, putting
the general publicinadistributiondriver’ sseat that simply did not exist before. And, in
doing so, digitally reproduced mediahasopened up thepublic’ simaginationtowhat
THEY wouldliketodowithwhatever formsof culturecometheir way. Theaudiencecan
now bypassthecreator’ scontrol over salesand distribution. Onceagaininthehistory of
humantechnology, new technol ogy hasthrown usand our society’ sprior “values’ fora
loop.

Inmuchearliertimes, prior tothecorporately drivenmodern eraof hands-off,
privately owned and copyrighted cultural materid, thenatural human approachtotheir own
culturewasto participateinit by not only absorbingitasanindividual, but also by
remakingit, addingtoit, removingfromit, recombiningit with other elements, reshaping
ittotheir owntastes, and then redistributing theadj usted resultsoursel ves. Thewhole
hi story of human culturevirtually consisted of altering, reusing, and copyingfromthe
universal public domain in various re-imagined ways until copyright came along.

Copyright hasmadetruefolk music, for instance, illegd andimpossible. Itisextinct
asaprocess. What' sleft areprofessional “ singer/songwriters,” eachone® original,” each
oneintendingtoremainlegal by beinglyrically andmelodically distinguishedfromall the
others, andall havinglittletodowithany kind of true, evolving“folk” processatal. Any
kind of modernfolk music (asopposedtothat which hasalready reached thelegally
definedpublicdomain) becameimpossi blewhenit becamepossibletosueit out of
existence. Alongwiththisgenera directioninthemodern parametersof crestivity, came
compl etetwistsinhuman perceptionitself, such asthevery concept of copying (whichis
how thisspeciesactually got towhereweare) becoming aterm of disrepute, something
tobeavoided, an UNcrestiveact! Sonow all music, whichisawayschock full of copying
regardlessof any laws, continuesunder self-del usional standardsof “ originality” basedon
carefully delineated degrees of copycat provability.

Acknowledgingthestrengthsandrealitiesof human nature (monkey see, monkey
do) hasnow becomeadisrespected practiceinour commercialized culture. Nothingis
alowedtoincrementally evolvethroughvariousindividuas. Eachindividua must makea
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legdly defined legpfromanothers(phony) “ origindity” totheir own (phony) “ originality.”
Wewonder if thewholehistory of human culturewoul d agreewith copyright lawyersand
content owners that thisis agood thing for the evolution of human culture?

Asforthelnternet, digital distribution doesnot removetheright to suecopyingor
“unauthorized” reusesof existingwork, butit doesremoveagreat deal of practicality in
actually enforcing suchlegal mandates. Theseare“ crimes’ committed by countless
individud citizensing decountlesshomes, andtracking any of thiscrimina multiplicity isso
difficultitjustbecomesexpensivey pointless. Now wearediscoveringjust how difficult
itisbecomingfor copyright’ srelatively shortlivedrepression of thepublic’ surgefor a
publicdomain cultureto continue. Thesuccessof Napster showed that thepublic’ sdesire
to engageincultural reprocessing and/or redistributionfor themsel veshad not become
extinct. It seemsthegeneral publicwill alwaystakecontrol of revisingthedestiny of
cultural productswhichenter their sphereof possessionif giventheopportunity. With
digital technology, they suddenly can and sothey do. But thisnew opportunity hasal so
evokedanewly awakened awarenessof theeconomicsof modern cultureandtheall-
encompassi ng col onization of theartsby commercial interestswhich havecometo
characterizeour popular cultureasawhole. Thesecommercid interestshaveactualy come
torulewhat’ s“important” andwhat’ snotincultural material. Among other things, when
privatecultural incomethreatensto go out thewindow, somevery different sortsof
standards for popular “worth” may start to emerge.

SCREAMS OF INDIGNATION

Themusicindustry,inwhichvirtually all mainstreammusicis, at themoment,
ownedand controlledby fivetrans-national corporateentities, now screamsthat free
digital exchangewill kill musicif left toitsown homereproductiondevices. Well, it could
possibly kill THEIRkind of expenseladen music, but their sel f-albbsorbed assumptionthat
they ARE all themusi cthat countsisoneof thereasonsit’ sso appealingtosubvert their
economicgriponmusicby reproducingitand passingitonfor free. But suchanemotion,
regardlessof how justifiableit may beif focused, isvagueat best and merely ageneral
fedingaboutwhat ALL musicis“worth” inthiscommercially compromised culture. This
newly empowered freeexchangeattitude doesnot apply much of any di stingui shment
betweenmusical examples. Sothis® subversion” extendsequally tothesmall independent
varietiesof musictoo, andthuswehaveapotential support problemfor ALL music,
whether it' smadeinacorporatemusicfactory at great expenseor for very littleinahome
studio. What may shakeout of thissituation, however, isthat if payment for any andall
mus csgnificantly diminishes, al theother-than-profit motivated homestudioscan hang on
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andkeep producing musical ot longer thanthebig, extravagant, corporatemusicfactories
will ever careto. Musicwill not disappear under present conditionsany morethanitdid
throughout most of human history when no onewasbeing paidtomakeit. However, it
may changeinnature, andit may not bemuchof alivingif it never escapesan I nternet
format.

The Net, however, opensup self productionasafinally significant alternativeto
the notoriouscorporatelabel davery whichhasruled modern music production because
itpotentially provides, at very low cost, what hasalwaysbeen missing before- self
distributionthat canactually get beyond one’ sown neighborhood. A singlemaster isnow
all that’ sneeded to beapotential worldwidedistributor. When manufacturing multiple
hard goodsisnolonger theonly way todistributemusic, literally anyonecanplay. Itisstill
aguestionasto how crucial exactly how muchincomefromsuchactivitiesisgoingtobe,
but sofar, theNet’ suniqueability toencouragethesdl f control and self ownershipof one's
ownmusical career by utterly bypassing theformer only gameintown- corporatelabels
usurpationof control and ownershiprights- isnot to bedismissedjust becausethe
resulting living may be smaller.

Thismay bethemainfutureof musicontheNet, asyet still filledwith corporate
handwringing over economic collapse. TheNet mottofor thefuturemay well be* Get
small or get off.” TheNet may end up being characterized asapeopl€ smedium, primarily
designedby andfor individual srather thanyet another comfortabl ebed for themass
cultureof corporatemarketingwhich hassofar successfully takenover all other available
massmediums. Suchamedium, geared totheinterconnection of individual s, may also
becomeinevitably divorced fromthecopyright constraintswhichwill goonrulingthe
material world. TheNet may becomeasimultaneously operatingalternativeinwhich
everythingthat remainswithinitisfunctionally inthepublicdomainand opentoanyone's
reuse. Thisisnot toassumetherewill benowaysfor creatorsto garner individual incomes
inadigitized publicdomain, but they will probably beunusual inthehistory of making
livings, perhaps including voluntary payment, and are mostly yet to be invented.

Forthetimebeing, therearestill persistent and expensiveeffortsonthepart of
corporateproducersof cultural content to somehow maintainthe Position Oneeconomic
standardfor digitized media(per-unit payment) withinthenew Position Twofunctioning
reality (freeexchangeby default). With sparklingdollar signsintheir eyes, themusic
factoriesdreamof chargingfor thosemillionsof “ unauthorized” downloadswhicharenow
happening, when of course, any chargesfor themwill instantly dry themuptoanunknown
degree. Atany rate, practically noneof theseeffortsat placingatoll onwhat everyone
knowsisaninfiniteandvirtualy expensefreesupply inthedigital domainhasever worked
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well, and noneof them haveworkedat all for long. Andthereisnot much hopethat they
ever will becauseno matter how many very smart encryptersand digital security specidists
the privateproducersemploy, theworldisawaysmuch bigger andtherewill awaysbe
someone elseout therewhoisjust asclever andwhois, by nature, opposedtoaprivately
controlled cultureof limited supply. All privateexclusivity codeswill becracked by thevast
andalternatively motivated populationat large, givenenoughtime. Why arethey doing
this?ThePosition Twoethic. How will wepay for cultural production?Nobody knows.
Can we pound a square peg into around hole? Probably not.

THE CONSUMER ASCRIMINAL

M eanwhile, all thishaslanded usinan erainwhichthetraditional businessof
cul tureisintheimpossibleposition of seeingitscustomer baseascriminally dangerousto
their business. Thisparanoiastemsfromtheessenceof capitalistlogic- chargingisgood,
freeisbad. Andnotjust bad, butimpossible! Butintherealmof thelnternet, cultural
materials- text, images, and audio - areall constantly moved around by anon-line
audienceoperating under theassumptionthat freeisgood and chargingisbad. On-line
usersexpressthisnotiontherebecause, for thefirsttimeinintherr lives, they actually can.
Andthey see how the Internet can apparently go on and on thisway, that western
civilizationisperhapsnot sothreatened by it, and most significantly, that not oneoff-line
businessconcern, individual or company, hasyet goneout of busi nessbecause of
ANYTHING that’s happening on-line. The Internet was never designed as a
commercially structured mediumfor selling. It wasdesigned asamediumfor afree, open,
and decentralized exchangeof information. Thistenacious, foundational natureof the
technology and softwareisproving extremely difficult to convertintovariousformsof toll
taking. Only cultural content asapparently irresistibleandindispensableasporn has
succeededinmaking non-physical content pay there. Therearefew if any other economic
success stories on the Net which are not offering off-line material goods as the lure.

Sofar, all formsof paid advertising (amajor way that cultural content hasalways
supporteditself) haveprovedthemsel vestobelargdy ineffectual ontheNet. Few people
click throughthosebanners. It’ sjustawholedifferent kind of place, suggestinganattitude
among itsuserswho changetheir usual mediaexpectationsuponentering. It’ saworld
wideplacethat somehow suggestspersonal directionandindividualized participationmore
than any other mediumthat hasever beenavail ableto us. What weseek ontheNet seems
tobesomethingmoreindividually specifictous, asindividuas. Themedium, itself, seems
to prefer unmodul atedindividual expressionand priorities. Homogeni zed, generic,
conglomerized corporateintrusionsinto thisarenaa waysappear antagonistic, disruptive,
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and annoying. L ogos, branding, and sellingitself - all thethingswe now accept as
characterizing our corporatecultureintheoff-linematerial world- donot yet get thesame
freeandwilling passinsidelnternet culture. Thereal so appearsto still besomekind of
choicethere, aninherent flexibility tomakeof it what wewill, achoicewhich nolonger
strikes us as possible in the commercially locked up brick and mortar world.

It’ s often surprising how obliviousthementality of corporatecommerceiswith
regardtohow self damningtheir own unconsi dered natureappearstobewhenit reaches
the Net. They arelooking at theNet asanew andlucrativenut tobecracked, but they are
basi cally proceedingtodothisinthesameoldwaysthey tackled every other new medium
that ever appeared. They either ignorethebasic design of Net technol ogy whichisso
persistently opposedtothat formandfunction, or they arehard at work withtheir well
greased palsin Congresstolegal ly changethebasi ¢ designinto somethingthey canwork
with. Failureafter failurehasnot madeadent intheir assumptionsthat this, too, canand
will beturnedintoanother mediumfor commercial placement and selling products. The
RIAA'sattack onNapster (and by default, their attack on 25 millionmusicfanswhoused
Napster) wasapublicrelationsdisaster for themusicindustry, adisaster that theindustry
gtill seemstofail tograsp. They aretill looking at thelnternet asthebiggest mall of dl. The
vast mgjority of users, however, seemhardly interestedinmoremallsat all. Thismay be
because, for themajority of users, thel nternet still representsavery new expression of
publicdomainethicsand possible procedures, aplacewherecost and content arenot
necessarily boundtogether. It' saway of thinkingwhichhasbeendeniedtousinall other
formsof massmedia, al of which succumbedto commercia dominationand sponsored
purposes long ago.

ART OVER PROFIT?

Lifeisoftenengagedinaseriesof overlapping contradictionsfightingfor survival
and predominance. MusicontheNet hasjust becomeanew exampl eof thisevol utionary
principleinaction. Musicmight evenevolve(or devolveif youprefer) intoadud life, one
beingitspresent statusasprivateproperty, copyrighted and supply-controlledinthe
material world, andtheother beinganon-proprietary “vapor service' aslongasitremains
digitizedwithintheconfinesof thelnternet. Fromthe" art over profit” perspectivethatis
ours, thisperfectly possiblelegd distinctionwould pull therug out from under many of the
significant dangerstothelnternet asweknow it from corporatecapitalism'scompulsion
to change it all to suit their own purposes.

Many assumethat such adual tracked distribution of cultural material (all
copyrightedinthemateria worldandall subjecttoFair Useonthenet) isnotaplausible
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option. They assumethiswould beaform of “competition” thematerial world could not
economically sustain, that no oneisgoingto pay for something herethat they canget free
overthere. But actualy, if experienceisasomewhat morereliabl eteacher thantheory, we
might noticethat thisisexactly what ishappening now. Onecandownload practically any
musicfor freesomewhereontheNet, yet CD sales, for year after year whilethishasbeen
possible, continuetoremainthesameor evenincrease! Therearemany factorsat work
inthisparadox whichmay actually bemorethanatemporary pausewhiledownload quality
catchesuptoCD quality. TheNet approachesbeing afunctioning publicdomainfor
whatever entersit. Itisaccessibleworldwide. Theamount of material foundthereis
inestimabl e, asisthetotal popul ation of userswho accessit. Thenumbersinvolvedinboth
amountsof content and amount of accessdistinguishthelnternet asan unprecedented
phenomenon with which we have no previous familiarity.

Thekey totheparadox may befoundinthisunprecedented scale. Most music
buyerswill very likely alwaysfind acertain preferencefor hasd efree, glitchfree(inother
words, computer free), audio perfection, alongwiththerel evant packagingwhich CDsor
their hard copy successor will alwaysprovide. But everyone sCD budgetisforever limited
towhatismostimportant tothem. They purchasemusicthey are SUREthey like, sure
they wanttoaddtoaphysically permanent coll ection. Computer housed music, onthe
other hand, hasall theauraand charm of disposablemusic, away to sampleunknown
thingswithno obligationtobuy, away totry out or collect awhol el ot of stuff onewould
never ordinarily buy inany case, and aplacewhereagreat deal of unknownmusicisessly
checked out and del eted without losing any investment at all . Every freedownl oad whim
definitely doesNOT representa“lost” sale, andinfact, theliterally unconsumableplethora
of available free music on the Net can and does create sales.

Freedigitizedmusicstill appearstobeexcellent advertising. Whatever amount of
thesalablevariety of musicissupplanted by freedownl oads, they al so produceenough
salesfor “permanent” musicwhichisfirst discoveredthrough all thisdisposabledigital
sampling, that it balancesout tokeep CD salesnolessthanthey werebeforethel nternet
cameaong. Theamount of freemus cdownl oading going on (perhapsnowinthebillions)
really scarestherecordingindustry, but they seemtoforget thescal esof practicality
involved. They only need sdll atiny fraction of that amount tobecomesinfully richanyway.
Sofar, thisdigita publicdomainfor al musicexigsintandemwithrecordstoressdllingthe
samestuff, and surprisingly, therel ationship may not beany moredestructivethanitis
helpful to sales. Live and learn.

But suchadudigticredity appearsreatively unthinkableto commercia interests
who remaindeepinthehabit of assumingthat exclusiveand protected ownershipisthe
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only guaranteeof privateprofit. TheNet hasbeen nosignificant part of that habit yet, but
bus nessinterestsseemincapabl eof noticingtheNet’ smoreinnovativesuggestionthat this
assumptionmay not,infact, betrueat all. Especially intermsof how thisnew medium
interactswithandinformsthewholeworld of copyrighted experiencesthat they doprofit
from.

PARADOXES OF PRACTICALITY

What may beevenmoredifficult for commercetoswallow isthevery possible
ultimaterealizationthat any alternativetothewholeNet remaining apublicdomainby
default may beboundtofail anyway. All it takesto subvert copyright constraintsthereis
for oneindividual to purchaseaccesstoawork onor off theNet, and fromthat point on
itispotentially upfor grabsontheNet for nothing. Thebas cfunctionality of thismedium
wasbeautifully designedto promoteand facilitate copying and spreading, and unlessits
basicnatureissignificantly altered (effortsareunderway aswewrite), itwill alwaysbe
pronetodothiswell. Asparanoiagrowsamongthecorporateownersof cultureand
content, thenet becomesall themorecuriously fascinatingtoitsvast majority of
commerciadly unaffiliated usersprecisay becauseit just Sitsthere, aprofoundenigmainthe
midst of asociety so otherwisefirmly entrenchedin capitalist formul asfor success. How
canthiscommercially unworkableanomaly beaccommodated? Thepsychicand societd
shi ftstheseparadoxesof practicality may eventua ly produceamong usreachesfar beyond
theartstoquestiontheva ueof intellectual property ownershipitself, which hassuddenly
been turned into arevitalized question for so many since the Internet appeared.

All other previousmassmediumshavebeen oneway in natureand designedfor
gponge-likespectatorshipa most exclusvely. Massmediumsva uether audiencesfirstand
foremost astarget consumersrepresenting demographi c statisticswithwhichthey can sl
advertising. Thelnternet, however, till appearstobetheonly mediumfor themasses, a
mediumfor active, individual exchangeandinterchange, without acenter of control or
executiveofficesmaking decisionsabout itsfuture, wherepersona contributionrather than
anonymousabsorptioniswhat issuggested by thetechnol ogy. Thedifferencecons stsof
who and what isreally in charge, and who and what it’sreally for.

Thelnternetiscurrently thebiggest and most widely perceived symbol of a
reawakening passionfor vaguely realized conceptsof apublicdomain culture. Butlong
before, and still continuing outsidethel nternet, thisphil osophical ideal concerning our
cultural surroundings has also been evident throughout the modern arts.
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PART TWO: STICcKY FINGERED HISTORY

GRIST FOR THE MILL

Beginning withthelndustrid Revolutionand extendingal theway upthroughthe
entire20th Century tothispointinlate, high capitalism, therehasbeenanintertwined
rel ati onshi pbetween the co-option of our mental and physical environment by private
commercia interestsontheonehand, and ontheother hand, asimultaneousawareness
of thisunilateral encroachment on everyonespersonal and public spaceswithinthe
evolution of art.

Thisawarenesswasnot alwaysdisplayed by art that wastrying to point thisout
inparticular, but muchart hastakenitinto account, nevertheless. Someartisconcerned
withthesocia consequencesof what ishappening aroundit, other artisnot, butitall tends
to passonwhatever itisseeing, no matter how unconsciously assimilated or openly
di splayed these perceptionsmay be. Thereisacertain perceptual stancemost artistshave
alwaystakeninrelationtotheir work andtheir environment, and that perception sees
everything outthereasgristfor their mill. Whether they arepainting atreeinalandscape
or samplingmusic, for artistsit’ sjust what’ sout there, andit’ sall equally usableif it
“works’ tomaketheart they want tomake. It mattersnot who* owns” themusicthey
sampleany morethanit matterswho* owns’ thetreethey paint. Ownership hasnever had
anything to do with creativity.

Thisancientanduniversal artist’ sview of art’ spotential subject matter proceeded
justfinefor quiteawhile. For centuriestherewerenolawsuitsagainst landscapepainters
by land owners, and neither did they demand acut of thepainting’ sprice(presently,
however, Disneyland claimscopyright on any photosyoutakeinsidetheirimagineered
|andscapes). Throughout the 20th Century, Americawassurprised by many unforeseen
new technol ogieswhich, asusual, beganto producenew formsof thinkingand new forms
of creativeactivity. Forinstance, onetechnol ogy - theability to captureand reproduce
sound electrically - begantoallow thoseinvol vedin creating musicto think differently
about what musicmight consist of . Electrical transcription meant that music nolonger
neededtobelivetobeheard. Musicasanartifact frozenintimeand spacewasa most
immediately seen by composersashaving recombinablepossibilities. Pre-recorded sounds
and musi ¢ began appearingin musi que concrete performancesby the second decade of
the last century. Atthesametimethat el ectrica inventionwasspreading, sowasthebrand
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new techniquesof visual collage(recombining disparateelementsor imagery intoasingle
new composition, also the founding attitude of surrealism in general.)

Collagefirst appearedinthebrand new reproductiontechnol ogy of thelate 1800's
call ed photography (another formof freezingtimeinto material formwhich makesit
capabl eof post-creation manipulation), and quickly spreadto painting. Lawsuitsagainst
early photography wereunknown. Therewereal so nolawsuitsagainst theearly painters
who embraced collagearound theturn of the20th Century. They beganto attach actual
material found intheworld around them to their canvases, sometimesincluding
commercialy produced productslikecandy wrappersor fragmentsof advertising. Still no
offensetaken. Musical collage, for themost part, remainedintherealmof classical music
upuntil midcentury. However, all throughtheendless, live-only centuriesof music
creation, many composershadroutinely included pre-existing musi c within new work
whichmight rangefromincludingfamiliar folk mel odiesto borrowing fragmentsfromtheir
classical predecessorsor contemporary colleagues. Whenrecorded music camealong, it
wasnogreat |eap for somecomposersto add that intotheir compositional concepts.
M usi c wasproceeding exactly asit alwayshad and asit wanted tothen, withhardly a
hassl efromthoseearly commercia copyright lawvsstartingtocongedl over intheshadows.

Inthefineart realmsof creation, therewasacl ear understanding that copyingand
appropriationwasnot only atraditioninart, but al so seemedtobegrowinginrelevance
asthemodern perceptual world aroundtheartistsof thelast century fragmentedintoall
sortsof reproduction possi bilitiesthat el ectricimagery and sound began to shower
civilizationwith. We |l skipWorld War Oneand Dada’ sfound objects(thoughtheir effect
oncreatinganartisticview of theworldasbothabsurdly surreal andentirely availableto
becomeart viaappropriationwasprofound), but hot onthoseheelscameSurrealism’s
concept of detournment which cons sted of cleverly changing thenatureof existingmeaterial
tomakeit say or show thingsit never originally intended to say or show, oftenintheform
of ironicjuxtaposition. Theearliestformof culturejamming. But till nolawsuits, still all
relatively uncontested aslong as it was fine art.

Y ouhaveto get all theway up to the middle of the 20th Century, when the
“crassness’ of Pop Artemerged sorudely (inresponseto American culture’ salready
commercidly saturated consciousness, particul arly theunavoidablebarrageof advertisng
iconography fillingsociety’ spublicview withits*taste”) beforeweseethebeginning of
lawsuitsbased onthe*infringement” of theprivatecopyrightsof such subjects. Eventhen,
suchartistically constricting absurditiesagainst art’ sfreedom of expressionwerestill
generally seenasjustthat, andwhiletheN.Y . Timessued Robert Rauschenbergfor an
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unauthorized silk-screen of oneof their newsphotos, Cambell’ s Soup saw Warhol’ s
paintings of their cans as great free advertising, which it was!

JUMPING MUSIC

About thissametimeinthelate50's, collageandtheuseof “found” subject matter
jumpedover topopmusic (having been apparent in classical musicfor sometimealready),
notably intheform of Buchanan and Goodman’ s* novelty” editsconsisting of fragments
of thencurrentrock & roll hitswith connecting narration whichbecame* completed” by
clipsof familiar songlyrics. Thiswasthebeginning of massapped collagemusicinthepop
realm, andthey wereimmediately threatened |egally by theownersof themusicthey
reused. It was also the beginning of music owners deciding to take this artistic
appropriationbusinessassomekind of seriouseconomicthreat andincreasingly
criminalizing it as commercial “theft.”

But collageandthearti stic attitude behind it continued to grow and spread and
eventualyinfiltratedall formsof creativity duringthelast century. Infact, collageisnow
oftenconsderedthesinglemostinfluentia and, indeed, thedefining aesthetic of theentire
20th Century. Andit showsno signsof diminishinginthenext one. Turnonthenews, it's
solid collage. Watchacommercia or amusicvideo, it’ ssolid collage. Gotoalivebaseball
game, withitsmix of thegameitself andimprovisationallly droppedinfoundaudioand
video clipsusedtowind uptheaudience- that iscollageaswell. Every computer userin
the world knows and understands the term “ cut and paste.” The applications and
attractionsof collagearenow universally appreciated. But asthe” styl€” eventually began
tospreadfar andwidebeyondtherealmof fineart, thentheprocessstarted to get sued.

By thetimecollagecropped upin popular music, that kind of musicwasnoless
technically an art form than any other, but you’ d never know it by itsowners and
operators. By mid 20th Century, music of thepopul ar vari ety had beenthoroughly
col oni zed by marketersof recordingsasamasscommodity. Whatever artisticqualitiesof
popul ar music may havebeentoutedinthePR of thoseproducingit, behindthescenesit
wasdefinitely acommodity game. Profit andloss, not artisticintegrity, wasdetermining
successor failure. Popul ar recorded musicbecameall about money, whereitremains
focusedtothisday. Thusart, whichisnot defined asabusi ness, becameabusinessinthe
form of popular music. And music, whichisnot defined asacompetition, becamea
competition in the hands of record labels.
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Thisanti-art trend never materidizedinpainting or other fineartsasit certainly has
inmusic (althoughit still occasionally happensinother artstoo), becausethescopeof
intellectual activity inthefineartsismuch smarter about art and what makesittick. They
better understandthat al artisabout “theft,” andthat art hasal waysproceeded by copying
fromwhatever appealstoit, including other art. Add tothat thefact that fineart generally
endsupasasingular, uniqueobject (the* original” isall thereis), whilemusicendsupas
anendlessly massproduced object which canbesold over and over againover time.
M usic, oncesomething which couldonly beheardliveandin person, becameamass
commaodity, frozen and avail ablein any timeor space- amassmarketabl eproduct
regardless of how much art it might happen to contain.

Addtothisthefact that pop music marketingwasnot runby thelikesof artistically
enlightened museumor galery directors, but by dollar hungry entertainment moguls, their
accountants, andtheir lawyers, all of whom, by midcentury, wereaready actually being
leanedon or infiltrated by organized crime. So you havetheindustry of pop music
becoming, amidal theart withinit, acrassand opportuni stic nest of thievesand scoundrel s
inwhichany artigticpriorities, if understoodinthefirst place, werequickly readjusted or
cast asideinfavor of thebottomlineonaregular basis. In pop music, withtheaid of
modern copyrightlaw, any kind of perceived copying becamejust another way to collect
money and crush possi blecompetition, eventhough no other art forminhumanhistory is
more thoroughly based on copying the precedents of others than musiciis.

IN CREPT COLLAGE

Intothispeculiar, highly competitive, proprietary obsessed“ art” of popular music,
eventually crept thewell respected, classi cally founded motivationsand techniquesof
collage. Who knew?Cutting and editing anal og tape of musical and non-musical materia
into new recordingswasoccurring throughout the 1960'sand 70's, but it wasinthe 1980's
that all hell brokeloose. Themusic el ectronicsindustry began marketing variousdigital
sampling devicesand computer controlled musi ¢ sequencing softwareintendedtoallow
musiciansto easily play back the soundsof “ public domain” flutesand cellosand
saxophones. What theinventorsof samplersnever guessed woul d occur wasthat thisnew
devicealsoeasily allowed musicians to captureand then play back bitsof ANY pre-
recordedmusicor found soundsand addit totheir ownmusic. Collageintheform of
sampling other work to makeanew onebeganto beroutinely suppressed. Pop samplers,
initially emerginginrapor hip hop genreswherethey beganfreely pluckingthegrooves
they wanted fromthegroovesof other popular music, foundthemsel vesin court. By the
late80's, lawsuitsandthrestsof |awsuitsproliferated asthisparti cular capturing technology
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spreadfar andwidethroughout music of al kinds. Collageanditsuseof " unauthorized”

sound becameacriminal activity. Collagemusic becamecrimina music. Copyright law
becametheart police. Presently, wehaveasomewhat moresettled situationinwhich
sampl e clearancefees, rather than lawsuits, ruletheeconomiesof collageinmusic, butto
thisday musicownerscontinueto makeevery effort to stamp out unauthorized collagein
music.

Asartigtically stupidasthisisonthefaceof it, it hasbecomepossi blebecausewe
have establishedinflexiblecopyright mandatesacrossall theartswhichalow any andall
arttobe® protected” asprivate, untouchableproperty, unavailablefor any purposeother
thanit’ soriginal purpose, includingany reuseinnew art by others. For artists, copyright
meansthat other artisemphatically not allowedto beseenaspart of their |andscape, not
apart of their usableenvironment, not something that influencestheir creativeminds. Art,
inparticular, hasbeendivorcedfromall that to becomecompl etely unavailableto any
succeeding art’ susewithout payment and permission. Onecanbuy itand absorbitasa
consumer, but onecan’ tdoanythingfurther withit. Thiswithdrawal of all artfromany
further creativerecyclinggoesdirectly against theabove stated universal and historical
artistsperogativeto seetheentireworldaroundthemasgristfor their mill. If they do
collage and see other art products as part of the* public domain” they draw from,
copyright tells them they can’t.

HOW IT BEGAN AND WHAT IT BECAME

When copyrightwasoriginally instituted, it certainly beganto put boundarieson
the publicdomainwhichextended everywhereat thetime, but thereweresomevery good
and valid reasons to do so.

A total free-for-al publicdomaininevitably resultsinthecounterfeiting of entireexisting
worksof all kinds. Oncerampant, THISformof covert incomes phoning I Stheft, andit
hasbeen severely limited by being made prosecutableunder copyright law, asit should be.
A creator should beabletoreap whatever rewardsaccruefromwhateveritisthey do.
Counterfeitingremovesthisability. Counterfeitingisan unarguabl emisuseof theconcept
of publicdomain. Goodlaw sofar, andif thiswastheonly aspect of cultural reuseina
publicdomainthat copyright law prohibited, wewould havenocomplaintagainstitat all.
Unfortunately, it how goesagai nst so much morethat hashappenedto appear withinits
reachsinceitwas conceivedthat thevery thingit originally proclaimedto protect - the
encouragement and promotion of theuseful artsand sciences- isnow oftenitstarget for
hinderingand prohibiting. We vebeenhearingfor yearsthatirony isdeadin America, but
that will certainly not be possible until copyright law is revised.
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Something hashappenedin human creativity which copyrightlaw wasnever
writtentoaccommodate- thefragmentary reuseof other’ sarttomakenew art - andthe
opportunisticmindsbehind pop music, inparticular, wereabletousecopyright law to act
like thisproven creativeform (fragmentary and transformationa appropriationwithinnew
works) wasno different than counterfeiting entireworks. Copyright law did not distinguish
suchadifferenceand neither did they. Sampling sourceownerscalled thesecollaged uses
piracy and sued to crush the practice because:

(1) they did not and do not understand how art works
(2) they claimed such reuses were in competition with their source works
(3) they were not getting paid for it.

Afterawnhile, it somehow woreintotheir brainsthat modern musi cianswerenot
goingtolet goof collageasatechniqueand that samplingwasonly spreadingmore
profuselyintoall varietiesof new music. Sothebest way to handleit fromabusiness
perspectivewastoignorereasons(1) and(2) and concentrateon (3) - getting paidfor it.
That’s where we stand today and here’ swhat’ s still wrong with it.

Just becausearecognized art formlikemus cbecomesmanifested asacommercid
masscommodity, itisstill an ART FORM which necessarily dependsonfreeexpression.
If, asinthecaseof musiccollage, thisaspect of freeexpressionishindered or censored
by both prior tollsand required permissionin order to practicetheart form, thenyou have
paidexpressionif onecanaffordit, noexpressionif onecan’t, and criminal expressionif
one can’taffordit but doesit anyway. Freeexpression demandsfreeaccesstothe
elementsof itsexpress on, even whenthose el ementshappen to beowned by someone
else. Epedallywhenthey areowned by someoneel se. Thisisthefreepassall art has
always beengiventospeak itsmind, and commercial interestsof any kind do not negate
thiscreativeimperative. If youwant thiskind of arttooccur at all, it goeswiththeterritory.
Wedon'texpect awriter to get permissionand makeapaymentinorder to useany
particularly wordsor letters. Wedon' t require payment and permissionfor apainter to
represent thebillboard that issittinginthemiddleof their landscapeview. Y etwearedoing
exactlythisinthecaseof musiccollage(evenaswecontinueNOT todoitinother, less
commercialy oriented collagearts!). Pre-existing privateproperties, even pre-existing art,
cananddoformthe* aphabet” that any formof collagemight use. Thecurrent copyright
restrictionsonusing thisal phabet constitutesaprior restraint that amountsto censorship
of thecreativepracticeitself, and thisistruewhether or not thepracticeitself happensto
be housed in a new commercial product.
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Collage, recontextuaizingfamiliar and recognizablee ementsfromour common
experienceasit does, isoftenastatement invol ved with social awarenessor social
commentary. Itisoftenexpressingformsof satire, direct reference, or criticism. Itisnot
alwayspolite. Assuch, it oftenrepresentsapotent formof creativefreespeechrequiring
just asmuch protectionasany other form of freespeech. Theentirerangeof practice
calledcollagemust beconsideredinthisway inorder to protect thispotential inall its
formsand possibilities. It’ snogoodtotrivializethese concernsby noting how hip hop
musi cianssimply useasampl eof anothersmusicjust becausethey liketheriff. It struly
irrelevant! Allowing sourceownerscontrol over that practi cethrough payment and
permissionrequirementsal so preventsanother collagistfromusingaclip of musicor some
damningdiaoginacritica or unflattering context whichtheclip’ sowner doesn’t happen
to appreciateandthusrefusestoallow. Fair Usemay beavailableto parody for this
reason, butit’ SNOT availableat all to satirewhich canbeequally unflatteringto source
owners. And by the way, do YOU know which is which?

PAY TO PLAY

Thedangerstocollagefrom payment and permissionrequirementsa soincludethe
aspect of affordability. Oncecollagehad madeitspresencesufficiently feltinmodernmusic
andwasobviously not going away becauseof litigation, themusi cindustry settled down
to pursuechargingeveryonetodoit. They all set up brand new suitesintheir office
buildingsdevotedtothisinter-corporatetradein music samples. Usagefeeswereset to
what competing musi ¢ corporationscoul d pay, a though sometimesthey trade samplesfor
sampl estoo. Purchasing asinglesamplecanrunanywherefrom hundredsto many
thousands of dollarseach, depending onwhat theowner arbitrarily thinksthepotential
sdestrafficwill bear. If thesecommercia rulesof legitimacy arefoll owed, collagebecomes
confinedtorealmsinwhichthereisawealthy label supportingthemusician’ sdesires. For
themost part, amutudly lucrativetradeamongrel atively richand already successful music
purveyors. Any independent, grassrootseffortsat collageareleft out of thisexpensive
loop of sampling “legitimacy.”

From personal experienceascollagemusicmakerswho havenoaffiliationwith
maj or labels, weinNegativland can assureyouthat wesimply could not bemaking the
styleof collagemusicwedoat all if weagreedto pay for every clipand sampleweuse.
Thecumulativepriceof workingintheparticularly densely sasmpledway that wedois
totally prohibitivetograssroots, independent, barely surviving artistslikeus. Just oneof
our CDsmay useahundred or moredifferent samples, generally recorded fragmentsoff
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of radio, movies, TV, or other records. Thehaphazard nature of found sound collecting
frommassmediaoften doesnot happentoincludetheowner’ snameand address, sowe
sometimeshaveavery practical difficulty inevenknowingwhoactua ly ownsthebitswe
recorded, perhapsrecorded yearsbeforeweactually get aroundtousingthem. If wedo
know or canfind out these hundredsof separateowners, wecertainly don’ t appreciate
their ssimply ignoring usagerequestsfromthelikesof us. Aswehaveheard frommany
other independentswhotry, noresponseisausual response. If they doever get back to
you, thewholeprocesscantakeyears. Thus, they havead ready successfully abrogated any
rel ease schedul eyou may befinancialy counting on, whichbecomescrucia whenyouare
releasingonly onerecord at atimeasasmall independent |abel. And then, of course, even
if wecouldaffordtopay for al thesemulti plesamplesfromall thesemultipleowners, and
all that could beworked out on schedul e, theseusagesmust al so hang ontheir multiple
permissionsgranted. Thisistheir chanceto prevent thiskind of work fromappearingat al
if they don’t happentolikethecontent or attitudeof it. Thisisthefinal and ultimatedead
endwall which copyright forcescollageup againgt, especialy incaseslikeourswherewe
areoftennot about beingflattering or ideol ogically supportivetothesourcesinour work.
Which brings usto Fair Use.

A DISTINCT LACK OF UNDERSTANDING

Copyright law’ sallowancefor Fair Use, requiring neither payment nor permission
for thepartial reuseof another’ swork, isalready established within present copyright law
toallow for thefreeexpression of news, comment, criticism, parody, and afew other
things. Itistheonly legal acknowledgment wehavethat copyright controlscan, indeed,
equal censorship of freespeechandfreeexpressionif permittedtotal andunrestrictedreign
over all possiblereuses. Theproblemwithfair useasit standsisinitsinterpretationwith
regardtoart reuseswhenthat artisimmersed (if not sinking) inaseaof commercial
interests, as modern music is.

Fair Use, asalegal concept, preceded themoderntechnol ogiesthat producedthe
new and unexpected art of collage. Theaging guidelinesfor determining Fair Usedonot
yet accommodate, or evenacknowledge, themoderntendency to actually createnew
work out of old. Thisleap of understanding hasyet to appear inany of our commercially
biasedlaw makingasaculture, aculturealready drenchedinthepracticeof legal and
illegal collagefromtopto bottom. Commercegoeson seeing thestylistic epoch of collage,
now acentury old, only asan opportunisticway to acquiresomeunearned and unexpected
incomeviacopyrightlaw. Asartists, weseetheindi stinguishing over reach of copyright’s
control over almost all credtivereuseasasd ectiveprohibitiononmodernart’ sevol ution.
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Fromanartisticpoint of view, itisdelusional totry to paint all thesenew forms
of fragmentary reuseand sampling aseconomically motivated“theft”, “ piracy”, or
“bootlegging” . Wereservethesetermsfor theunauthorizedtaking of wholeworksand
resel lingthemfor one sown profit. Artistswhoroutinely appropriate, ontheother hand,
arenot attemptingto profitfromthemarketability of their sourcesat all. They areusing
elements, fragments, or piecesof someoneel se’ screated artifact inthecreation of anew
oneforartidicreasons Thesereused el ementsmay remainidentifiable, or they may be
transformedtovarying degreesasthey areincorporatedintothenew work, wherethey
may joinmany other fragments, all inanew context andforminganew “whole”. This
becomesanew “origina,” neither reminiscent of nor competitivewithany of the® originals’
it may draw from.

DEFINING ART AND BUSINESS

Becauseartisnot defined asabusiness, yet someof it likemusic must compete
for economicsurviva inthemarketplaceof commercia business, wethink certainlega
prioritiesintheideaof copyright should berevisedtoupholdcertainmodernartistic
imperativesincommercial contexts. Specifically, weproposearevisionof theFair Use
guidelinestoapply toagreat deal moreartisticactivitiesthanthey now do. Thisrevision
shoul dthrow thebenefit of thedoubt toreuseswithin collagecontexts, and placethe
burdenof proof for showingeconomically motivatedinfringement ontheowner/litigator.
Whenacopyright owner wished to contend an unauthorized reuseof their property, they
would haveto show essential ly that theusagedoesnot resultinanything new beyond the
origina work appropriated. Inother words, that the usage accoplishesnothing morethan
counterfeitingtheir property. However, if thenew work isjudged to significantly fragment,
transform, rearrange, or recomposetheappropriated material withinanew work, and
parti cularly doesnot usetheentirework appropriated from, thenit should beautomaticaly
seenasavalidfair use-anorigina attempt at new creativework, whether or not theresult
issuccessful or pleasingtotheoriginal sourcecreatorsor owners. Thislevel of freereuse
inthecreation of new work would causeno great or destructiveeconomichardshipto
sourceownersbecausenoneof themaremaking muchof aliving by just sitting back and
collectingfeesforrareor occasional reusesof their work in collagesanyway, andif they
say they are, perhapsthey shoul d beencouraged to do something new onceinawhile
themselves! Suchanexpansionof Fair Usewouldletall possiblemusiccollageworks
throughthecopyright gatebut still prohibit wholesalecounterfeiting. Unlikely? Soisthe
present commercia suppression of collagethrough payment and permission requirements!
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Inthemeantime, if paying for samplesisimpossibleand/or permissionisnot
forthcoming, itisimpliedthat artistsshould actudly strivetofitwithinthenarrowly specified
Fair Useguidelinesasthey already exist whenever attemptingto useunauthorized
appropriatedelementsinnew work. But whenyou becomeawareof thetiny sliver of
specificartisticactivity towhich Fair Usenow applies, it doesn’ t takean artist to seethat
thereismuch moretobedonewithall themediainfluenceswhichsurroundus. Theseidess
rangefar, wide, andweird, hardly ever followingthedtrictly defined* rules’ of pureparody
or commentary whichthetiny tunnel of Fair Useguiddinesnow providefor. Theusud Fair
Useinterpretationthat only non-profit worksneed apply istheworst of all itsmyriad of
misperceptions. Again, just asthesupporting reasoning for copyright law states, areweout
to support, darewesay even ENCOURAGE collageinthisworld or aren’ twe?Would
wereally prefer it to just go away? If we want collage to flourish without bias or
censorship, especially at thegrassrootslevel, it must beableto supportitself inthevery
sameway al itssourcesdo- by selling I TSELF. Otherwise, it withersin poverty, notto
mention lawsuits.

All claimsthat collageissimply resellingitssourcesarepatently absurd. Anyone
familiar withany actua examplesof collageunderstandsthat aninterna familiarity present
withinitinnoway duplicatesor competeswiththeappeal of theindividual sourcesjoined
there. Itisthissalectionandjoiningwhich crestesan entirely neweffect, anew whol ethat
ismorethanthesumof itsparts, and an effect that i sthereafter original tothecollageaone.
Butif thereisno practical economictheftinvolved, if acollageanditssourcesarenot
possibly indirect economic competitionwith each other, exactly what | Sthefundamental
objection to fragmentary free appropriation in the creation of new work?

Please consider theungenerousand uncreativel ogicweareoverlaying our
copyrightedculturewith. Inthisageof reproduction, sotypified by recorded music
everywhereand battlesfor theconsumer consciousnessof our popul ationthroughthemass
saturationof our environment withlogos, brands, messages, ideas, andimagery, artistswill
naturally continueto beinterestedinsampling material fromthismodern environment of
bothreproduced art and psychol ogical influencemongering. Appropriatingfromall these
publicly availableinfluencesweswiminasasociety isdesirabl e preci sely because of how
theseelementsexpressand symbolize something potently recognizableabout theculture
fromwhichbothwe, asartists, andthisnew environment of reproduced culture, springs.
Theprivateowners/public spreadersof suchart, artifacts, icons, messages, andideasare
seldom happy to seetheir propertiesin unauthorized contextswhich may beantithetical to
theway they wishto spinthem. But their knee-jerk useof copyright restrictionsto prevent
any kind of thiswork they don’ t likenow amountsto the corporate censorship of thiskind
of art within our culture.
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Unlikethebasicthrust of all therest of U.S. law, copyright law actually assumes
that all “unauthorized” usesareillegal until proveninnocent. Sinceany contested reuse
alwaysrequiresalegal defense, suchalegal expense, evenwhenFair Use DOESapply,
remainsbeyondthefinancia gragpof most accused“ infringers’. Thisfinancid intimidation,
especially onthepart of large, corporatesourceowners, resultsinthevast mgjority of art
appropriatorscavinginand settling out of court, their work being consignedtooblivion,
andthe corporatecultural “ owner” havingitall theirownway, includingtheir legal
expenses paid under a claim of “damages.” There are no “damages’ from collage!

FAIR USE FOR COLLAGE

A questiontoconsider isthis: should thosewho might beborrowed fromhavean
absolute righttopreventall suchfreereusesof their properties, evenwhenthereuseis
obviously part of anew and uniquework? Dowewant to actually put all formsof
unauthorized reuseunder theheading of “theft,” implicatingasocidly vauableart formsuch
ascollagewithcrimind intent - aformwhich may bemaking controversd socid or cultural
pointsand cannot operatetruetoitsvisionwhen, regardlessof whether or notit canafford
the price of authorization, prior permission isrequired?

We dliketoseecopyright law acknowledgethelogical andinalienableright of
artists, not publishersor manufacturers, to determinewhat new art will consist of. The
current corporatecontrol over our cultura output hasan ominousfeel toit becauseithas
givencultureover tofewer andfewer corporate committeesof taste-mol dersand
marketerswhoaredrivenonly by anover riding needtomaintainanever rising bottomline
fortheir shareholders. I stheadmittedly pivotal rolewhich society placesoncommerce
really sounassailably useful whenit reachestoinhibit and channel thevery directionof an
artformlikecollage, alowingittoevolvethisway, but not that way? | stheroleof Federal
L awto servethedemandsof privateincome, or to promotethepublicgood throughfree
cultural expression? Both?

Thenthecrux of thecollagedebatewehopetoraiseisthis- why can’ twedo
both?Why can'twemaintainall reasonableformsof fair andjust compensationfor artists
whichdirectly result fromthework they themsel vesdo, whileat thesametimenot
inhibiting, preventing, or criminalizing other perfectly healthy and val uableformsof
mus ¢/art such ascollagewhichariseout of new, enabling technol ogy andincreaseour total
wealth of creativity asaculture?\Webelievethepromotion of artisticfreedomshould, for
the firsttime, find abalanced representationwith the purely commercial and proprietary
obsessi onswhich now dominatethe purposesof our copyright laws. Theminor and
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isolated conflictsof commercial intereststhismay entail just do not measureuptothe
conflict with public interest which doing nothing about it maintains.

TWO RELATIONSHIPSTO A CULTURAL PUBLIC DOMAIN

Intheisolated medium of thelnternet, andinthesuggestion of Fair Usefor collage,
wearebeing guided by new technol ogiesto reacquaint our brainswith cultural leanings
towardarejuvenated publicdomain, right hereinthe21st Century. Andsinceweare
actually FORCED to accommodatethesetwo persi stent referencesto theboundariesof
publicdomaininour midst (collageandthelnternet), wemay beginto seriously consider
what valueor lack thereof alarger publicdomainmay actualy entail inpractice. Not having
achoicesometi mesfindsunnoticed val ueswhich an easy and habitual dismissal never
considered. Thebillionsinprivateincomereservedfor privateinterestsunder copyright
controls, or thewithhol ding and denying of all reusesof cultureinlieu of payment and
permission, may not bethebest endsinsight for massenlightenment. If that beagoal, the
"vaue' of totdly privateintellectua property may not actualy outweighthecultura value
of enlarging ALL our brainsinamoreintellectually unconstricted environment, not to
mentiontheenlargement of our enthusiasmfor, and participationin, our ownculturewhich
might result from awider concept of public domain.

Boththestatusof musiconthelnternet andthestatusof collageinmusicare
primary examplesof how theever latent urgeto perceive, use, and reusetheworldaround
usasaPUBLICdomain, rather thanaprivateone, hasnever beenentirely suppressed by
our equally hallowed conceptsof privateproperty andtherightsof itsowners. For most
of humanhistory, cultural creationwasalwaysintended to beashared phenomenon, an
activity attached to spiritual sustenanceand spiritual confirmation betweenthemaker and
their community. Only recent human history hasfoundit advisabletowithholdvirtualy all
suchcreativeactivity until it canbepaidfor. That old selflessnessthat infusesthehuman
urge tomakeart may nolonger beso practical inaworldinwhichmaking art hasbecome
moreand moreexpensive, and so much of the potential subject matter for art'sancient
habit of freeappropriation hasbeenlegally declared of f-limits. But suddenly, thelnternet
offersanisolated"look andfeel" that rekindl estherather ancient and generouspurpose
behindall cultural experience: aglimpseof nofences, possibly existing for thesakeof
mutual connectednessand community relevance, possibly existingfor itsownsakeandno
other.



Copyright, Fair Use and Transformative Critical
Appropriation
David Lange &
Jennifer Lange Andersor?

Introduction

Inthisessay we proposean extended i nterpretation of copyright’ sfair use
doctrine. Building onexpanded readingsof earlier scholarly work and caselaw, we
suggest that fair usemust beunderstood to makedeliberateroomfor transformative
appropriationof copyrightedwork whenever theappropriationand transformationare
necessary steps toward the realization of significant social criticism.

Thefair usedoctrinehaslongbeenrecognizedfor itssingular roleasamoderating
forceagainst copyright’ sequally well-recogni zed capacity to suppressexpression. Y et
copyright practitioners, scholarsandjudgeshavea solongtol erated thequixotic nature of
fair use, asthoughit weresomehow preciousthat adoctrinesovital should provetobe
accessibleonly throughaprocessof divinationrevededtotheinitiated, andthenonly after
longyearsof immersionintheart. Thecel ebrated four-factor testimposed asamandatory
part of aninquiry intofair useby the Copyright Act of 1976isthought by many toreflect
Congressional approval of thisexerciseinobscurantism. Butwethink fair useneed not
be quixoticor obscure. Itsmaintenetsandtheir application can and should bemade
readily availablein advancetothosewho encounter theworkswhicharethesubject of
copyright,and not merely totheir lawyers. Intruth Congresshasenacted nothingto
suggest otherwise.

Theregimeweadvanceherehasantecedentsinmany quarters. Itisakintothe
fair usestandard proposed by JudgePierreLaval adecadeago; but unlikeJudgeL eval’s
proposa, oursrecogni zesastraightforward affirmativepresumption of fair useinall cases
of transformativecritical appropriation. Our regimeal soresemblesthedoctrinal fair use

2 Thisis a draft of the text only from a work in progress. We are making it available to
attendees at the Conference on the Public Domain at the Duke Law School, November 9 - 11, 2001,
whereit will serve asthe framing paper for a panel discussion on*“Creativity, Appropriation, Culture
and The Public Domain”. Additional research and contemplation, as well as supporting notes with
citations, acknowledgments, and the like, will require additional time and effort before the work is
completed. Wewill be grateful for any criticism, comments or suggestions by interested readers. In
theinterim wegratefully acknowledge preliminary readingsby Jamie Boyleand Jeff Powell of the Duke
Law School Faculty, and preliminary research by Jim White, Liz Perry and Y elena Semonyuk, students
at the Law School. We are of course responsible for any errors or mistakesin the draft.
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treatment of parody in Campbell v. Acuff-Rose; but in our view parody itself,
appropriately understood, ismerely an exampleof thewider and morepredictablefair use
doctrine wenow propose. Meanwhile, publiccriticismhasalwaysbeenamongthe
purposesservedby fair use. Butour reinterpretation of that doctrinewould securea
placeincopyrightfor any criticisminwhichappropriationandtransformationplay a
necessary role.

Inthesenseinwhichweusetheterm, criticismistobeunderstood asserious
social commentary - that isto say, ascommentary (publicor private) of thesort that the
First Amendment itsel f haslong recognized, prized and protected; anditisthenecessity
of theappropriationtothesocia commentary that determineswhether fair useisavailable.
Necessity istobejudged fromthe perspectiveof thecreator of thecommentary, rather
thantheproprietor of thecopyright or from somemoreneutral or publicperspective. And
theadverseimpact of theappropriation upontheantecedent work, thoughalwaysa
desideratum proformaby virtueof the Act, servesonly toreinforcetheseriousnessof the
inquiry intonecessity: adverseimpact never outwel ghsnecessity under thereadingwe
propose. Finaly,itissimplyirrelevanttoourinquiry intofair usethat theappropriative
work, if authorized by the proprietor of copyrightintheantecedent work, might be
recognized asaderivativework. Transformativecritical appropriationmay or may not
resultinadditional original (copyrightable) expression. Transformativeusedoesnot
inevitably presupposeeither originality or publicexpression; andinappropriatecasesno
new copyrightable work need be recognized at all.

Our proposal would substantialy limit the present ability of acopyright proprietor
toemploy infringement theoriesso astoimpede social commentary arisingfrom
transformative appropriationsof copyrightedwork. Itwoulddo soby recognizingan
affirmative presumption of fair useinthesettingswedescribe, intermsmorereadily
accessibletothecreatorsof appropriativesocial criticismthanisnow thecase. We
believe that thesechangeswould represent asignificantimprovementinthefair use
doctrine itself.

Our proposal assumesadded significanceinthecontext of anincreasingly
troubl esome convergenceamong threewider forcesincontemporary publiclaw and
culture. Thesethreeforceswesketchinitially aspredicatestothereinterpretation of
doctrine that comprises the final portion of our essay:

First, asweobserve, theconstitutionitself isplayingamoreimmediateroleinthe
interpretationof copyright thanever before. Studentsof copyright recognized decades
agothat sometens onbetweentheFirst Amendment and copyrightisinevitable. Today,
direct conflict isat hand in such cases asUniversal City Studiosv. Reimerdes (the
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DeCSSlitigation) and Sun Trust v. Houghton-Mifflin Company (the widely-noted
infringement actionfiled onbehaf of theestateof Margaret Mitchell, author of “ GoneWith
TheWind”, against thepublisher of thenove “Wind DoneGone”). If collisonslikethese
cannot beavoided onsatisfactory terms, copyrightinevitably will provepoorer for the
encounters. Toforestall thisprospect, copyright must graceful ly accept anew and
unaccustomed role as active partner in a more generous system of fair use.

Meanwhile, asworkslikethoseof theartist Damian L oeb or thenovelist Alice
Randall suggest, thecontemporary cultureof artsand commentary increas ngly depends
upondirect appropriationasaninstrument of critical expression. Thisisitself afunction
of postmodernthought and criticism, inwhichaRomantic understanding of authorship,
driveninitsoriginsby Renai ssanceembodimentsof linear expression, hasgivenway to
another, harder view of creativity driveninstead by thenew digital technologies. Inthis
contemporary view, toappropriateisto challenge, toexpose, and thustotranscendthe
conceitsand boundariesof thepast, thereby gaininginsight intowhat wasunacknowledged
or opaque. Buttraditional copyright doctrinesarenot congenial to appropriation, much
of whichisheldtobesimpleinfringement. If copyrightistocometoanaccordwiththe
expressive critical cultureandtechnology of thenew Millennium, it must also accept the
inevitability of agreater degreeof appropriationthanthecomfortabl e protectionist
doctrines fashioned in the last two centuries would allow.

Finaly, copyrightitself hasassumed anew significancein contemporary culture,
the effectsof which areeverywhereevident and al ready the subject of considerable
comment. Inthisessay weaddressasingleinsight that doesnot appear to havehad
preemptive attentionyet: namely, theremarkabledegreetowhich copyright and
neighboringrightshaveslippedthebondswhich previously constrained them soasto
intrude now onevery handintotheonce-privatedomainof individual creativity. A&M
Records, Inc. vNapster, withitsadverseimplicationsfor some60millionmusiclovers
world-wide (many of them quiteyoung andworking on-linefromtheprivacy of college
dormroomsor bedroomsintheir parents’ homes) isan obviousexample, but others
abound: inshrink-wraplicensingimposeddirectly uponindividual consumers;in
limitationsaffecting privateresearch and education; intechnol ogical measuresmeant to
control or precludeaccessto copyrightedwork on-line; andinmyriad other interactions
occasi oned by thenew technol ogies, whether on-lineor otherwise. Inall of thesesettings,
andinnumerousothersnot catal ogued here, copyright hascrossed aconceptual boundary
that once separated the public and private domains. And it isthis omnipresent
phenomenonof copyright intrusiveness, wethink, that givestheconvergencewehave
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noted hereitssingular significanceinour time, whileinturnadding forceto our proposal
for new doctrinal responses from within copyright itself.

. The First Amendment

Let us be clear about the initial underlying premise of thisessay: ina
straightforward contest between copyright and the First Amendment, copyright must lose.
Tobesure, copyrightisauthorized by the Constitution. Copyrightisaimedat securing
laudablegoals. Copyright hasalong history of coexistencewiththeFirst Amendment.
Andyes, that coexi stenceiscapabl eof continuingwel l intothenew Millennium- at least,
astothat, probably yes. But dolet usbeclear. Whenacontest cannot beavoided, itis
copyright andnot theFirst Amendment that must giveway. All of thiswethink evident.
Weofferitheremerely ascommonground, to befollowed by abrief but necessary
history of their cohabitation, again for the sake of context.

It doesseemodd- alittle, at first- how few casesthereareonthissubject, not
to mentionhow scarcethewritingfromlonger agothanthirty years. Inpartthisissurely
ameasureof how distant copyright onceseemed, andin contrast how muchithascome
to intrude into private livesin recent years.

Beforethe 1976 General Copyright Revision, itwasentirely plausibletoimagine
alinebetween copyrightandand privatelives. AlanLatman, theeminent copyright
scholar and practitioner, whom Register of CopyrightsAbraham Kaminsteincommissioned
in1958to prepareaCopyright Office Study onFair Use, faithfully recorded thelong-
standing view of thosewho believedthat “ private useiscompl etely outsidethescopeand
intent of restriction by copyright” - aview, thealwaysscrupul ousL atman added, that could
neither beconfirmed nor dismissed by thecaselaw. Andthe SupremeCourt of the
United States, inaseriesof casesbeginningin 1968 and continuingwell intothenext
decade, observedrepeatedly, with respect to thequestion of multipleperformancesin
radioor cabletel evisionretransmissionsof copyrighted broadcasts, that therecould beno
performance at all on “the listener’s or viewer’s side of the line”.

Inthesecircumstancestheremay havebeenlittlereasontoprobetherelative
strengths of copyright and the First Amendment, much | essto assesstheoutcomeof a
direct collision between them.

Circumstanceshavesincechanged, asweall know. Thedevel opment of cheap,
personal copyingsomethirty-fiveyearsago and the subsegquent displacement of analog
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technologiesby their digital counterpartsand successors, accompanied by theexpansion
of theinternet asapersonal communicationstool - and meanwhileincreasingly thefear

(understandabl e, if sometimesexaggerated) onthepart of thecopyright industriesthat this
unending stream of innovativenew technol ogieswoul d resultintheundoing of estatesin
copyright - all of thesechanging circumstanceshaveledtoanew proximity between
individud livesand copyright that hasbrought intoequaly new and sharprelief thepotentia

for dramatic conflict between copyright andtheFirst Amendment. Recent cases, like
UMG Recordings, Inc. v. MP3.Com, or Napster and Reimerdes aswell aslegislation
like theDigital Millennium Copyright Act of 1998, haverungupthecurtainonthefirst act
of this dramaand made it real.

Andyet theconflict hasawaysbeenthere, crudeandinchoate, likeY eats Rough
Beast.

Tohiscredit, Professor MelvilleBernard Nimmer senseditspresencesomethree
decadesago. Inanessay whichwastoaconsiderabledegreetheconceptua antecedent
toour ownonthispreliminary point, Nimmer observed that theFirst Amendment ultimately
must prevail if conflict could not beavoided. Anamendment could notbeconsideredthe
mereequal of acontradictory provisionintheoriginal Constitution. Tobesure, an
enduring reconciliation might besought according to onebalanceor another; butfailingin
that quest one had no choicebut to allow the First Amendment precedence. Paul
Goldsteinand Robert Denicolafollowed closdly with essaysof their own, each essential ly
to the same effect.

Y et therethematter rested for another decadeand alittiemore, languishingall but
unnoticed, whilearound uson every hand the previoudly discretedoctrinesof intellectua
property, including but by nomeanslimitedto copyright, leapt their boundariesand, joining
forcesinacommonassault, thrust deepintotheonceunclaimedterritoriesof boththe
publicandtheprivatedomain. Andthen, dowly at first but with gathering momentum, the
intellectual climatebegantorespond. Two counter-forcescoalesced, circal985: onthe
onehand, agrowingawarenessof the publicdomai nasasubject deserving of affirmative
recognitioninitself; and ontheother, at | ast, arenewed attention tothe First Amendment,
beginning moreor lesswhereNimmer andtheothershadleftit yearsbefore, but with
addedinsightsand nuancesnow, fromauthorswhaoseprofessional scholarly groundingin
critical theory brought fresh vigor and determination to their work.

Thoughtheideaof apublicdomaindidnot originatewithintellectual property, still
itisfairtosay that theconcept hasgained particular groundinthat fieldwithinthelast two
decades. Respondingto essaysthat urged amoredeliberaterecognition of thepublic
domainby courtsand Congress, subsequent authorshavewrittenfrom considerably
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broader perspectives, gainingintheprocessacentral placefor theideaof acommonsin
boththedoctrinal and cultural theoriesof intellectual property. Weshall makenoeffort
heretofashionanintellectual history of thepublicdomain, or commons, movement; itis
our purposemerely tosuggest that themovement hasbeeninstrumental intheemergence
of a concomitant concern for the First Amendment.

Twoideascentra tothecontemporary theory of anintellectua property commons
recur inthelater writingfromthismovement: firgt, that thedi stinction between privateand
public sphereshasbeen exaggerated, and perhapsmisplaced, inmodernliberal thought,
withundueattentiontoindividual rightsand adverseconsequencesfor collectivewel fare,
theresult of whichisanincreasing needfor recognition of apublicdomainfar moregraded
and complex than earlier writershad suggested; and second, that faced by mounting
successesonthepart of intellectua property rightshol dersinsecuringincreased protection
at theexpenseof thecommonsaltogether, thosewho now advocateonitsbehalf may
ultimately findit necessary toturnfor hel ptotheprovisionsof theCongtitution. Itishardly
surprising, therefore, that even asthedebateabout the nature of asuitablecommonshas
advanced, thoseengagedinthedebate haveinterested themsa vesinthe First Amendment
aswell.

Here, however, they joinjudgesand scholarswhoseprimary interest andtraining
arenot centeredinthecultural implicationsof intellectual property, andwhosethinking
about the First Amendment may seem to impose new threatsof itsown. Indeed,
historically, First Amendment jurisprudenceitself, withitsrights-centered orientation
towardindividua autonomy infashioningexpresson, may insomecircumstanceslenditsalf
to athreat to the development of what some see as a suitable commons.

Meanwhile, therearecomplexitiesin First Amendment jurisprudencetotake
account of, never mind theoutcomesthey may leadto. Professor Nimmer foresaw them
inhisarticleof thirty yearsago. Questions of balance presupposed by the First
Amendment aredifficultinany context, henoted; inthecontext of afield of law suchas
copyright, that equally presupposesaright to suppressunauthorized expression, those
guestionscanassume Ta mudicproportions. For Nimmer, ultimately, anappropriate
definitional balancecould bedrawna ongalineal ready recognized asbedrock principle
inthelaw of copyright - namely, alongthelinethat definesthedistinction between
unprotectedidea(theprovinceof theFirst Amendment, hesuggested) and protected
expression (the traditional province of copyright)

InNimmer’ sjudgment at thetimehewrote, theidea-expression dichotomy made
adequateprovisionfor suchtensionsastheremight bebetween thetwo systems- between
copyright, ontheonehand, andtheFirst Amendment ontheother. Thiswasconvenient
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for copyright, of course. For later scholars, however, theconvenienceinthisdefinitional
balancehasappearedfacile. Whether or notit wasjustifiedwhen Nimmer wrote, a
balancedefined by theidea-express ondichotomy haslong sinceseemedtoloseitsutility
inthefaceof changesinthebalanceswithincopyrightitsalf -intheba ances, that istosay,
betweentheburgeoninginterestsof rightsproprietorsandtheincreasingly ind stentinterests
of those whose access to the public domain has been correspondingly curtailed.

Contemporary scholarship must deal with contemporary realities. Andthese
redlitiesarenow multiple: tothecontinuing concernincopyright for therightsof authors,
composers, photographers, artistsand other individual creatorsof copyrightablework,
there must beadded new concernsarising fromthenew technol ogies; and ultimately,
always, thereistheinternet, which may or may not presagethegreat revolutioninthe
cultur eof communicationspredicted by thosemost interestedinit, but whichintheleast
case scenario is complex in ways not anticipated by anyone thirty years ago.
Contemporary scholarship, then, almost alwaysaddressesthetens on between copyright
andtheFirst Amendment intermsof multiplebalances, judgedin eachinstanceaccording
to somediscreteaggregation of problematicissuesincopyright, andfashionedineach
instance so as to secure whatever provision for acommons the author favors.

Intellectual ferment of thisintensity hasbegunto confer asenseof reality and
presence upon what had been amore abstract set of concerns. Thirty yearsago,
copyright might bechallenged on First Amendment grounds; but challengesof thissort
wereroutinely turned asidewith no more (at most) than an acknowledgement that in
another case, confronted by amore urgent need in the presence of more exigent
circumstances, courtsmight consider theconstitutiona issue. Fifteenyearsago, theFirst
Amendment might beaddressed directly, but still turned asideinfavor of acopyright
system itself seen aspossessing animportant capacity to contributetoward asystem of
freeexpression. Today, incontrast, theFirst Amendmentisat work incasesinwhich
copyright presumptionsoncewel | established and widely accepted nolonger command
unguestioning assent.

Two cases, drawvnfromamong adozen now pending, will illustratethismovement
and suggest the breadth of the transformation it isworking in the field of copyright.

One isUniversal CityStudiosv. Reimerdes, the so-called DeCSScase, acase
presentingthefirstreal challengetotheanti-circumvention provisionsof theDigital
Millennium Copyright Actof 1998 (DM CA), inwhichtheFirst Amendmentissuesare
aimed squarely at theheart of thecopyrightindustries’ structural responsetotheevolution
of thedigital technol ogies. Meanwhile, inanother quadrant of thecopyright spectrum,
there isSunTrustv. Houghton-Mifflin Company, the so-called “ Wind Done Gone”
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case, inwhichtheimmediateissuesaredoctrinal innaturemerely, butinwhich, evenso,
major structural changesinthecopyright systemalready areimplicitinaninterimdecison
by theEleventh Circuit against apreliminary injunction - adecisiongrounded squarely
(and, for thefirst time, solely) in the First Amendment.

Which of thesetwo casesrepresentsthemoresignificant chalengeto convention
weneed not decide. Thelessonhereisthat copyright nolonger enjoystheluxury of
ignoringtheFirst Amendment. Whether thecongtitutionisraised asaweaponagainst the
new | egislativestructureunder whichthecopyrightindustrieshopeto meet perceived
threatsencodedinthedigital era, or asashieldagainst the continuing application of
copyright’ smost cherishedremedies, thepointisthesame: thesheltered placecopyright
once enjoyed under the constitution has gone.

Thesethoughts, however, could quickly carry usbeyond our purposeinthisessay.
Herewemean merely to advancethefirst of threeconverging reasonswhy copyright
doctrinesdesignedtoavoidcollis onswiththeFirst Amendment must begivenagenerous
readinginthesetimes. Tobesure, thegameisaready well afoot; safeharborsmay inthe
endproveunavailing. Inourjudgment, nonetheless, aneffort torecognizeincopyright’s
existingfar usedoctrineareinterpretation cal cul ated to makeexpanded roomfor criticism
throughtransformativeappropriationsissimply asensiblegesturetoward thenew
constitutional reality that is at hand.

I1. Appropriation

Meanwhilethereisthequestion of appropriationanditsnew relationshiptothe
continuing viability of the copyright regime.

Wedo not say that appropriationisnew, whetherinart or inother formsof critical
expression. Itisanother commonplaceamong copyright practitioners, judgesand
schol arsthat few works(if any) springinto existenceexcept onthebacksof worksthat
have gonebeforethem. Appropriation, imitationandthelikeassumeadeliberaterolein
thetransmissionof culture, andintheplay of creativity itself. Thishasawaysbeentrue,
asitistrue today.

But appropriation hasassumed additional significanceinour time, asignificance
whichhasgrowninresponseto theunprecedented appearanceof thedigital technologies.
Thenew technol ogieshaveinvited appropriation even asthey haveenabledit; opportunity
hasbegottenresponse. Contemporary expressionreflectsadegreeof appropriationnot
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only greater insheer volumethanever before, but al so often notably differentinkind.
Quantity, content, form and function: all are affected, in multiple ways.

Viewedfromacritical perspective, thisphenomenon, among others, isan
acknowledged artifact of postmodern culture. Weseeitreflectedin AliceRanda |’ snovel
“WindDoneGone” , awork whicha most certainly woul d not have been published by a
reputablehouselikeHoughton-Mifflinameretwenty yearsago, but whoseappearancein
our timedoesnot seemodd. Nolessdothepaintingsof DamianLoebinviteattention
here. Loeb, whosecanvasesoftenfeaturereferencestoand appropriationsfromworks
dready inthepopul ar culture(including copyrighted photographsand motion pictures), has
achievedanotablesuccess, thisat |east in part asaresult of theacceptability of hisworks
among patronswho seeinthemreflectionsof contemporary reality that precedeand go
beyond more conventional paradigms of representation and originality.

Again, wedo acknowledgethat there haveal waysbeen suchworksamongthe
arts. Bryan DePalma sfilmsand Andy Warhol’ searlier pop paintingsanti cipateour own
moment,asdoworksof fictionby E. L. Doctorow, Truman Capote, DonDeL.illoor
JamesEllroy. Buttheintensity of thecultural interaction between creativity and
appropriationnow issubstantialy greater than, and different from, our experiencewith
earlier exercisesinfiction, faction, filmhomageor evolving school sof art. Insomepart
thiscontemporary intensity isanincidenta reflectionof our ownincreas ngexperiencewith
themedia(and particularly thenew mediaborn of thedigital technol ogies) - and of course
withthegrowing omnipresenceof theinternet. Thenew technol ogiesmust beunderstood
as precursor and consequence alike of larger movements within contemporary culture.

But moreisat work hereeventhantheincidental interplay betweentechnology and
culture, or the evolving impact of one upon the other. What has changed isthe
relationship between appropriation and the law.

For millionsof individua s(theusersof X erox copying machines, for example, and
theclientsof Napster) thepracticeof appropriationissimply aneveryday occurrence, and
onethat rai sedlittleor no consciousacknowledgment of copyright at theoutset. Aswe
have noted, however, copyright proprietors, alarmed by thisnew phenomenon, have
intervenedwitheffortstocurtail it. Giventhedirectioninwhichthepopul ar appetitefor
appropriation hasbeenmoving, however, theeffect of thisintervention, though no doubt
unintended, hasseemed at times (particul arly inthe past decade) to beregressiveand
counterintuitive, andindeed hasoften appeared totaketheformof increased limitations
onthevery scopeand natureof what may beaddressed privately aswell asexpressed
publicly.
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Theresult hasbeenanew and perversechallengetothetraditional roleplayed by
appropriation. Whereonceappropriationwaschiefly anincidental (if inevitable) aspect
of creativity, sometimesindirectly circumscribed by critical judgment, nowitisalsothe
deliberateand aggressiveresponseof acrestivity directly frustrated by rulesand conditions
imposedthroughasystem of formal law - asystem of law, moreover, increasingly
omnipresent and yet so arcane asto beinaccessibleto thosewhose expressionit
constrains. Ineffect, appropriation hasassumed not merely aprominent placein
postmodernexpression, but anew roleasguardian adjuncttocreativity aswell - inthe
| atter instancearolesuggestiveof affirmativecivil disobedience, amountingtooppostion
and dissent directed against copyright itself. Thedifferenceisthis. DePamaandWarhol,
Doctorow, Capoteand DeL illo, and otherslikethem, haveall imagined that they worked
withingenerally acceptedlegal (if not critical) norms; Loeband AliceRandall donot.
Thereisfreshsignificanceinthefactthat L oely’ smost recent New Y ork exhibition(The
Mary BooneGadlery, March, 2001) wasentitled PublicDomain”. Itiscons stent withthe
contemporary postmodern experienceof appropriationto seethepracticeashavingits
originsinadefacto commonsquiteunlikethedejurepublicdomainlongfamiliar to
studentsof intellectua property. When L oebincorporatesscenesfromearlier worksinto
hisown hedoesnot cometothat practiceassupplicant, trespasser or sly squatter, but
rather asamatter of riparianentitlement. Thisisanunderstanding of thepublicdomain
that transcendstheaccustomed limitationsof copyright andintellectual property, onethat
doesnot acknowledgeaforbiddingmoral obligationtowardthesengbilitiesof prior artists,
muchlessanexclusiveadverselegal entitlementinwhatever claimsmay otherwisearise
from the status of their antecedent works as property.

L oeband Randall may be seenasacting abovethelaw. Meanwhile, agrowing
number of artistsengagein creativeexpressionwhichisintentionally fashioned soasto
challengethelaw. Hereagainexamplesabound, butwewill content ourselveswithone.

Negativland, aBay Areamus cgroup, set new standardsfor work of thissortwith
itsCD releaseafew yearsago, entitled“ U2", inwhichthegroupinitially challengedthe
Irishrock band of that nameand oneor two other iconsof themusicindustry aswell,
movedtodosoinitially perhapsasagood natured, eveninnocent, spoof involving
appropriations, dant rhymesandgoofs. Butwhenmultiplelawsuitsfollowed (oncopyright
andtrademarkinfringement grounds, aswell astheodd count of libel, invasion of privacy
andthelike), Negativland respondedfirst withvigor, and thenwithmountingferocity,
ultimately launchingan assault upon reason and thelaw oddly reminiscent of theMarx
Brothersin®Duck Soup”. Theeventua outcomeof thislitigationwas, intheory, seizure,
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impoundment and theeventual destruction of theoffending CDs. Infact they arestill
availableunderground (thoughthey cost morenow), asarethedocumentsgeneratedinthe
litigationitself, thelatter neatly bundled together withcommentary frominterested
observers, all offeredfor saleby Negativlandinavolumeentitled” Fair Use: TheStory
of theL etter U andtheNumera 2", withcommentary by FrancisGary Powers, Jr., theson
of themanwhoflew theU2 spy planeshot down over Russiain 1956 - but then perhaps
youseewherethisisheaded: towardinspirednihilism, after thefashionof Wavy Gravy,
but with somewhat greater linearity. Andthereisavideoaswell,adocumentary of sorts
that managesto republish every libel and every infringement frommultipleperspectives, so
that thereisno mistaking theintent here, whichisanything but acquiescenceintherul eof
law.

Inshort, appropriationflourishes. Thecopyrightindustriesconcedeprivately that
it cannot beeliminatedinindividual cases, unlessamassiveeffort at brainwashing should
persuadean entiregeneration of primary school childrento accept themaintenetsof
copyrightintotheir personal belief systems, andthentoholdthemthereand act uponthem,
alongwith such other itemsof prescribed doctrineasflossing and transubstantiation. No
doubt therearecopyright missionarieswillingto spend themsavesinsuchaneffort, butin
our view theirsisanundertaking bereft of promise. Theweightanddrift of anentire
culture are set against them.

Whichraises, then, thisquestion: if theshapeof thefutureistoberead, aswe
believe, not in Reimerdes or Napster, but rather in the work of Randall, Loeb and
Negativland, thenwhy shouldwebother toraisethisalarmhere? Why not merely wait
for theinevitableto cometo pass? If wearecorrect, copyright will either giveway or
eventually founder on the shoals of resistance.

But wedo not say that copyrightisinevery aspect anunwel comesystemof law.
Suitably constrained, it may till retain somecapacity to encouragetheproduction of new
andvaluableworksof authorship. Surely accommodationispreferabletodestruction.
The proposal we endorse hereis meant to advance the former while avoiding its
aternative.

[Il. The Private Domain

Finally, inthesepreliminary observations, weaddressoneof themoreimportant
challengestocreativity inour time, namely, theunprecedentedintrusion by copyrightinto
privatelives - an intrusion driven by intent and omnipresence alik&/e may be too
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late. Aswewrite, Broadway’ snewest, hottest, hippest openingis“Urinetown: The
Musicd”, whichenvisionsacontemporary aliancebetween Congressand privateindustry
amed at regul ating micturation, withlegid ationto authorizethe seizureand conversion of
all commodesintotoll booths, and athemesong aimed at educating and persuadingthe
publicastothenecessity of theseactions: “It'SA PrivilegeToPee’. Alas,thepremise
of themusical isonly too plausibleinour time. Werecognizethepotential futility in
protestingintrusionsintoamerely optiond activity likecregtivethinking. Wemay well find
ourselves swimming, asit were, upstream.

Still, asweobservedinour earlier treatment of the First Amendment, copyright has
not alwayssought or sharedintimateconnectionswithus. AlanLatmannotedin1958that
copyright might sensibly besaidto havenothingat all todowith privateappropriationfor
personal use. A decadelater the Supreme Court decidedthefirst of four decisions
(involving performance) against theclaimsof copyright proprietors, ineachinstanceonthe
Court’ sunderstandingthat therewasa* privatesideof theline” intowhich questionsof
copyright simply did not reach. That Congress and the copyright industries
subsequentlyintendedin somesenseto extendthelaw acrossthat privatelineisnow
widely credited. Most copyright speciaistssupposethat thereproductionrightinsection
106(1) of the1976 General Revisionreachespersonal copyingfor privateuse (whether
or notitdidsoatthetimeL atmanwrote), findingintheconcept of reproductionnothing
todistinguish between privateand publicaction. Infact, suchassumptionsarenot clearly
sustained either by thetext of the Act or by itslegidativehistory. But weneed not resolve
suchdelicioustechnical issuesasthistounderstandthelarger point, whichisthat inthe
opi nionof many who participated most fully indraftingthe 1976 Revision, including
virtually every representativeof thecopyrightindustries, thenew law wasintended to
extend thereach of copyright well beyondtheboundariesthat had obtai ned under the
1909 Act.

Meanwhile, no onedoubtsthat copyright isomnipresent asnever before.
Individualsdaily encounter theeffectsof thenew law (bothdirectandindirect),in
ci rcumstancesunimaginableunder theolder copyright regime. Moresuchincursions- but
let uscall them extens onsfor the sakeof avoiding chargesof polemicism- areperennialy
among thelegidativeagendasinboth housesof Congress. |f enacted, theselawswould
confront and circumscribethedaily activitiesof virtually every sentient Americancitizen
beyond the age of diapers.

Andyet eventheseextensionsarenot thechief issuesthat confront us. Whatis
most troublesome, inour opinion, amongall themyriad compl exitiesof copyrightinour
time, isthat thevery wellspringsof creativity may now bethemorereadily altered or
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affected by copyright, asaconsequenceof thechangesintroduced sinceL atmanwrote:
atered or affected by presuppositionsand assumptionsencoded andindul ged by Congress
at theinstanceof theindustries, presuppositionsand assumptionsof whichvirtually noone
nottrainedtolaw andtheartsisgenerally awareinany sophisticated way - and asto
which, evenamongthosefew whoareinformedandill at ease, thewill andthemeansto
resist areoften weakened by habitsof professional disciplineor deference, notto say
distraction and fatigue.

Itisbeyond our purposeheretodetail theimpact of copyright uponthefledgling
enterprisesof creativethought and action. But thismuchwehavetimeandroomtosay:
whether weareborntabularasa, or knowing somegreat thing, itisinether instanceour
culturethat shapesusaswebegintothink atlarge, asitisour cultureagainthat influences
usinour earliest creative play. No doubt we must accept as a condition of our
membershipinsociety that somelimitationswill beimposed upon uswhenweventure
abroad. That theselimitswill weighuponusprivately and beencodedinthefashionof
copyrightisnot agiven, however; andtherearereasonstoresist privately somany of what
Foucaultenvisioned associety’ sinevitableconstraintsagainst “ thefearful proliferationof
meaning” as are deliberate and direct in law.

Until thirty yearsagothewei ght of copyright fell acrosstheshouldersof achild
only indirectly, andtheninwaysthat still gave meaningtothenotionsof encouragement
that justifiedthelaw. Today, copyright descendsasashadow, darkeningthemultiple
landscapes of meaning and possibility alike.

Wemust learntoremember that creativity canexpressitselfinwaysthat are
incongistent with, if not directly opposed tothenotionsreflectedincopyright. Napster will
serveasanexample. Thehighschool student who downloadsmusic may or may not be
engagedinaninfringing activity under copyright. But theprivateact of selecting,
coordinatingand arranging musicisunarguably creative. By thestandardsof the1976
Actitself, such downloading undoubtedly can amount to authorship- or coulddosowere
itlicensed. Thisisnottheendof ourinquiry, however. Authorshipisthesingular concern
of copyright, but merely afacet of creativity. Noonewould havesupposed otherwisein
the past. If thisdistinction seemsobscuretoday, then hereisevidenceof thedegreeto
whichcopyright threatensto distort our understanding of theprocessesof creative
expression through itsintrusion into our private lives.

TheConstitution envisioned encouragement for theprogressof scienceandthe
useful arts. Thismay alwayshavebeenamistakeinthecaseof copyright: encouragement
by government may well havecarriedtoo great apriceevenintheinfancy of theRepublic.
Whatever may besaid astothat, one cannot escapedoubt astowhether aprovision
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oriented towardthecrestionof anintellectual economy continuestomakesenseinadigital

millennium. Theburdenimposed upon privatecreativity, fromwhichultimately the
intellectual economy springs, may simply betoogreat. Evenif public practicesof
appropriationeventually weakenthegrip of copyright uponprivatelives, thecosts
meanwhilecannot merely bediscounted. Wecannot know whether any of theexpression
wehavecometo count oninthepast will continueto begeneratedinafuturetouched by
our peculiar strugglewith copyright. Our confidenceinexperiencedoesnot answer here;
the past may not beprologue. Wecanadvancenothingtosustainusinour judgment that
the weight of copyright, extended asit hasbeeninour timeintothemost i ntimateaspects
of our lives, can be borne without adverse consequence by those whose creative
outpourings are yet to come.

But copyright’ sincursionsintotheterritory of thesoul canberesisted ongrounds
moreintimatestill. Wehavemadeof copyright avirtual religion, somuch sothat one
cannot escapethesensethat itisthe Establishment Clausethat should occupy our attention
inthissetting. A decent respect for theprivateand uncharted recessesof thehuman
psyche, unaugmented by any other consideration, counselscaution, foritisinthisplace
that our creativity isrooted and nourished, and fromthisplacethat our giftstootherslater
spring. Itisjust here, then, that wesensibly resist deliberateeffort by governmentsto
establish our systems of belief.

Copyright can continueto play auseful roleinour publiclives. Nothinginwhat
wehavesai d supposesotherwise. Indoing so, however, copyright should makeroomfor
transformativecritica appropriationwithout concernfor itseventual trandationintopublic
expression. Theproposal weunderwritehereisdesignedinpart toinsurethat roomfor
such endeavorsis fully protected.

IV. Transformative Critical Appropriation

Andnow, at last, weaddressthequestionwithwhichwebegan: isit plausibleto
imagineareading of thefair usedoctrinethat would presumptively privilegetransformetive
critical appropriations, and do soontermsthat would maketheprivilegeaccessiblenot
merelytolawyersbuttothoseartists(and others) whoseworksdepend onthesecure
availability of suchaprivilege? Callsfor anexpandedreading of thefair usedoctrinea ong
lineslikethesehaveappearedinresponseto Judgel eval’ sessay ontransformativeuse
intheHarvard L aw Review, and haveassumed greater urgency sincetheCourt’ smore
recent decision inCampbell v. Acuff Rose. No court hasyet soheld. Perhapsnoneis
likelytodosointhevery near term. (TheEleventh Circuit hasanimportant opportunity
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inSunTrust Bankv. Houghton-Mifflin. It remainsto beseenwhether that court will
seizetheday.) Butisit plausibletoimaginesuchareadinginour timewithout undermining
the entire edifice of copyright? Wethinkitis.

Theparametersof asuitableprivilegearenot difficulttooutline. Onecould
debate the details endlessly, but let usimagine a privilege generous enough to
accommodateall of theappropriativeworksmentionedinthisessay: thereferential novels
of an AliceRandall; the visual art of Damian Loeb; sampling by Marc Hosler and
Negativland, notto mentionahost of other new musicians. Letusgobeyondtheseworks
toincludevideo appropriationsincollageform, aswell asperformanceart. Then,tobe
surethat wehaveexcludednoone, et usmakeit clear that “ transformation” doesnot
requirethesort of “ new work-oldwork” marriageenvisioned by JudgeL eval, nor the
merely fragmented literal appropriations(alaNimmerpere) proposed by Hoder onbehal f
of Negativland, but extendsrather (assuggestedinauseful articleby Lloyd Weinrebten
yearsago, andfor that matter asapproved by the Court inUniversal Sudiosv. Sonystill
earlier)toeventhoseentiretakingsthat rel ocatean appropriated work intransformative
settings. Letusunderstand till further that criticismisto haveareading nolessgenerous:
i nthiscontext it meanseverything that section 107 of the Copyright Act could plausibly be
saildtomeaningppositionwhenitrefersto” comment, newsreporting, teaching (including
multiplecopiesfor classroomuse), scholarship, or research”, aswell aseverythingthat
“criticism” itself means, which againisto beunderstoodinthebroadest senseof that term -
the senseof thetermthat includesany observation onany matter of general interest or
concern, whether theobservationisexplicitorimplicit, direct orindirect, published or
unpublished, andwhether or not aimed at theantecedent work or elsewhere. Andfinally,
let usunderstand that thoughthefair useprivilegewearesketching hereisdrawnfrom
section 107, still itsmeasurementsastoworksdeserving of publication areto betaken
against ana ogsto befound among thefirst amendment caseswhaosedirect applicationwe
meanwhileactually seek toavoid, includingthelibel and obscenity caseswhichhave
established the parameters of thought, speech and the press in the last four decades.

Againtounderscorethepositionwearecontemplatinghere: thelaw doesnot
now providefor afair useprivilegethiscomprehensiveor thissecure; butit should do so,
andinour opinionit coulddo sowithout undueinjury totheincentivescopyrightis
justifiablyintendedtoafford; andfinally, nolesstothepoint, it could do sowithout
violatingtheplainmeaning of theCopyright Act. Casesand|earned commentariesareof
courseanother matter; many of thesewould haveto berevisited, and revised or discarded.
Thiswould nodoubt bring someembarrassment totheir authors; but thussuitably
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chastenedthey would a so no doubt bebetter, wiser judgesand scholarsinthefuture, and
so would have much to be grateful for in consequence of this transition, as would we all.

Andarethesedreamsof madnessmerely? Hardly. Themainoutlinesof the
privilege we propose are already fully in place.

Thereisnothing mad about envisioning apresumptioninthecaseof fair use. After
Campbell v. Acuff-Rose, parody at least ispresumptively privileged. Othershave
observed asmuch, andindeed, noalternativereading of that caseisplausible. Tobesure,
Justice Souter may haveattempted somewhat to undowhat hehad donethere, observing
intheopinion heauthoredthat “fair useisnot tobesimplifiedwithbright-linerules’. But
thisisan observation susceptibleto aperfectly congenia interpretation, onenotatal inthe
way of the presumptionweareenvisioning here. Wedo not suggest that afair use
defense, or for that matter fair useanalysis, betreated asthoughit wereamatter of fiat;
judgesintheendwill haveto examinedoubtful casesindividually whenthey ariseto
determinewhether theprivilege(or itspresumption) isjustifiedinthecircumstancesthere
presented. Perhapsthisisall that Justice Souter hadinmind. If not, however, thenaas
for him, for thereisno escaping thelarger implicationsintheTwo Live Crew decision, the
result of which, takingthoseimplicationsintheir entirety, istoprivilegeparodiesona
presumptive basis, likeit or no. Not even Justice Souter can hopeto haveit otherwise,
havinggivenustheopinionhedid. Liketherest of us, hecannotknitavestwithdeeves.

But parody isavariety merely of the specieswehavesuggested here. And
parody isanalyzed inCampbell ongroundsthat somewill say arenotto beseeninother
forms of appropriation, so that the presumption after Campbell is limited accordingly.

InCampbel, the Court formally undertook (ascourtsinvariably havedonesince
the enactment of section 107) ananalysisgroundedinfour mandatory statutory factors,
none of them prescriptive, and thel ot of themtakentogether uninstructive. (Wewill set
themoutintheir entirety inafootnoteoneday, but wedraw thelineat clutteringthetext.)
Their usal essnesshasbeen noted by others, not afew times, ashavebeentheunsuccessful
attemptsby courtstousethem. 'Y et courtscons der them becausethey must; JudgeL eval
hasevengonesofar astosay that thefour factorsareall that can be considered under
section 107, thisdespitelanguageinthesectionitsalf clearly indicating that thefour factors
aretobecontemplatedinadditiontowhatever other circumstancesor considerations
appear relevant - language, in short, that makes Leval’s position on this point untenable.

Thefour factorsareobviously unhel pful inanalyzing parody, whichaways
presupposes(morerigidly soincopyright analysis, perhaps, than el sewhere) that the
parodicwork isaimedat thework parodied. Theimplicationinthisfor copyrightisthat
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parodies, unlikeother works, cannot count onbeinglicensed: theantecedent work must
expect tobeattacked, and perhapsevento bedamaged by theparody. Thismeansin
turnthat thefourthfactor infair use- whether or not theappropriationisadversetothe
interestsof thecopyrightedwork, andif so by how much - cannot meaningfully be
considered. Itwasthus, confrontedinCampbell by adeserving category of workin
whichappropriationisinevitable, that the Court heldineffect that if parodiesaretobe
giventhebenefit of fair useat all apresumptiontothat effect must follow, mandatory
factorsto the contrary or not.

Butthisbringsusfull circletotheobjectionwithwhichwestarted, whichisthat
conceptualizingfair useintermsof parody cancarry usonly sofar. Andwemustalso
understandtheimplicationsinthisobjectionclearly: aprivilegefor parodiesalonereaches
no morethanafraction of thesettings(asmall fraction at that) inwhichtransformative
appropriations may takeplace, yetinwhich, to paraphrase Justi ce Souter inCampbell,
the law may sensibly wishto protect thesecondwork. How, then, arewetorespond
whenthesingular attributesof aparticular form of appropriationdo not conveniently fit
within the framework of parody analysis a la Campbell?

One way is to see the analysis in Campbell as an example of the larger
econocentricanaysisproposed by Wendy Gordon sometwenty yearsago. Fair use, she
suggested, should be seen as copyright’ sresponseto market failure. Asamore
disciplinedalternativetotheraggedy effortsby courtsto makesenseof section 107,
Gordon’ ssuggestionhad muchtooffer. If deliberately embracedtoday, thisapproach
couldextend the reach of Campbell, aswel | asrestatetheessenceof itsholding soasto
give it meaning beyond the confining nature of parody itself.

DamianL oeb, for exampl e, hasbeen sued by thecommercial photographer
Lauren Greenfield, who objectsto L oeby’ sappropriation of aphotograph shetook some
yearsago anditssubsequent incorporation by Loebintoanew visual work of hisown.
Greenfiel dhasrefusedto settlethecaseto date, and appearsunlikely tobewillingnow (if
ever shewas) tolicensetheusethat L oeb hasmadeof her work - thoughthereisnothing
at al inwhat L oeb hascreated that can plausi bly be said to havedoneactual damageto
Greenfield' swork, or tohavelimiteditsappeal tosuchmarket asit may havehad. Inthis
case, instead, itistheprior artist’ ssensibilitiesthat appear tobeinissue. Section107
makesno affirmativeprovisionfor any recognition of such concerns, however, andsince
the enactment of theSalinger amendment, may infact containanimplicationtothe
contrary. Market failure may be seen in this setting, then, if only nunc pro tunc.

Just sointhecaseof Houghton-Mifflin, AliceRandall and“Wind DoneGone’ as
well: thereisnoreasonablepossibility that theMargaret Mitchell estatewould have
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licensedtheuseRanda | madeof theearlier work, “ GoneWithTheWind”. (TheMitchell
estatehasroutinely denied permissionto useitswork in settingsinvol ving miscegenation,
for example, apracticewhichfiguresprominently intheRandall manuscript.) Tobesure,
Randall’ s work may amount to parody, inwhich case presumably it will be(or ought tobe)
heldprivilegedonthat groundaone. Infact, numerousaffidavitsby estimableliterary
criticstotheeffect that thework isparody appear of recordinthecase. Houghton-Mifflin
has a soargued, meanwhile, that Randall’ swork simply doesnot appropriate substantial
(actionable) copyrightablemateria from Mitchell’ swork, inwhich caseof coursethemuch
older understanding of fair useas* atakingdemmms’ wouldleadtodismissal of the
action. Butif intheendthereisnoparody, andyet asubstantial taking, thentherefusal by
theMitchell estatetolicensethework would presumably takecenter stage, sothat here
too the market failure analysis suggested by Wendy Gordon might come into play.

Likeparody, however, econocentricanalysisishelpful, at best, inonly alimited
array of cases. Inother cases, theanalysisfitsbadly or notatall. Sometimesthecreator
of adeserving secondwork cannot cometo the marketpl ace becauseany priceistoo
great topay. Sometimesthetransaction costsareoverwhelming. Sometimesthevery
existence of themarket isunknown. In each of theseinstances, perhaps, aclever
economist might forceafit betweentheory and practice. But sometimesthevery concept
of amarketisitself misplaced. Sometimes, though an antecedent work isavailable, and
at apriceand ontermsthat onereasonabl e person or another might find unobjectionabl e,
still thepriceandtermsmay bethesubject of resi stanceon principled grounds, sothatin
effect thecontinuedinterposition of thecopyright regimeamountsto astate-sanctioned
approval of onepolitical agendaasagainst another, anapproval wrought throughthe
suppressionof dissident speechandwritings. Andsometimes, far moresimply, apearlis
beyond price. Sometimesitisinappropriate, evengarish, tothinkintermsof amarket.
Sometimes, in short, the market does not fail. Sometimes the market isirrelevant.

What isneededto measurefair useisastandard moreuseful thanthemandatory
factors, moreinclusivethan parody, moreembracing thanthemarketplace. Whatis
needed, indeed, is a measure more humane and fair than these.

Inanessay tenyearsago, LIoyd Weinreb (influencedinpart by suggestionsin
earlier work by Terry Fisher, and troubled meanwhileby thingssaid by JudgeL eval)
suggested that fair usecannot beconfined by convenient econocentricanaysis, not even
by analysisaswell presented asWendy Gordon’s. Nor canitbemadetofitwithinthe
framework of themandatory four factors, asJudgeL eval had suggested. “Fairisfair,”
Weinreb concluded, and is neither more nor less than that:
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Thereferencetofairnessinthedoctrineof fair useimpartstothecopyright scheme
abounded normativeelement thatisdesirableinitself. It giveseffecttothe
community’ s established practicesand understandingsand alowsthel ocation of
copyright withintheframework of property generally. Adjudicationaccordingto
astandard of fairnesscallsfor theexerciseof great judicial skill, or art. Butitis
notfor that reasontoberegretted. Itis, inany case, what the Copyright Act
prescribes.

Weinreb' s suggestionthat fair usemust ultimately restin“acommunity’s
established practices and understandings” could do much to rescue usfrom the
uncertaintiesandintellectual impoverishment of conventional section 107 analysis, and
woul dcarry usbeyondtheconfinesof parody and market harmanalysisaswell. Certainly
hi sapproachwould add ahumanee ement totheinquiry after fair use. But evenhisvery
hel pf ul suggestionmay not gofar enough. Likemost studentsof copyrightwhohave
consideredfair use, heappearsto seeinitsdeterminationan attempttolocatethe
parametersof copyright “ withintheframework of property generally.” Withvery
considerabl erespect for thepower inhisessay, however, onemustinsist that thisisnot
quite “what the Copyright Act prescribes’.

(Weenter now upongroundlong sinceoccupied by thework of asingular scholar,
Professor L. Ray Patterson, whosevoiceechoesinour ear evenaswewrite. Wecannot
hope to dojusticeto hisoeureinthispreliminary sketch. Wedo acknowledgethat what
weareabout to suggest must surely havebeenanticipatedin hisownwritings, probably
more than once, and no doubt years ago.)

Thepointisthis: that section 107 isnot primarily about copyright, or about
|ocating theplaceof copyright withinasystem of property, but hasrather todowiththe
recognitionof thepublicdomainanditspreservation fromthethreat of encroachment by
copyright. Section 107 andfair usearenottobeunderstood assubordinatetothe
exclusiverightsof aproprietor under section106. Tothecontrary, theplainlanguageof
the Act, construed according to perfectly conventional canons, makesit evident that, as
betweenproprietary rightsandfair use, thelatter standsinthe superior position.
[INSERT LANGUAGE] Thefull dimensonsof section 106 rightscan bedetermined only
after section 107 hasbeenfirst served. Inthisrespect, section 107 standsin sharp
contrast tosomuch of property theory generally asmay propose (quitewrongly, inour
judgment) that property rightsare presumptively superior torightsgroundedinpublic
entitlements. [cite Underkuffler as to this last point]]
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Against thebackground of thisdiscussion onecan seethat courtshaveerred
repeatedly inconstruing section 107. Itisof coursewrongtoimaginethat ananaysisof
fair useshould or canbeconfinedtothefour factorsprescribed by section 107. But more
thanthis, itiserror to supposethat section 107 isconfined to analysisfundamentally
econocentricinnature, however well articulated. Fair useisnot merely (or evenprimarily)
about the marketplace for copyrighted works; it is about what Weinreb calls“a
community’ sestablished practicesand underdandings” Thequestionawaysis, first: what
doesfair userequire? Only thenisittimeto consider theeffect of fair useupon copyright,
asthefour factorsrequire. Andeventhen, consideration doesnot mean subordination.
Itiserror - alwayserror; simpleerror - toimaginethat fair usemust bebent totheservice
of copyright. Quitetheother way around, under thelanguageandthehistory of section
107 alike, itiscopyright that must step asideinfavor of fair use. Fromtheperspectiveof
fair use, then, copyright’ splacewithintheframework of property at largeisadistinctly
secondary, and indirect, concern.

The Court hasnot escaped error initsownanalysesof fairuse. Inatleasttwo
settings, however, it seemsto haveglimpsed theinsightsurged here. InSony[complete
cite], theCourt’ sopinionanticipated (indeed, prompted) thesuggestionslater advanced
by Weinreb. Therethepracticeof privately taping copyrightedtel ecastsfor later viewing
(“timeshifting”, apracticewel | established by thetimethecasewasfinally decided) gained
theCourt’ ssanction ongroundsthat can bereconciledinretrogpect withamoregenerous
reading of section 107 thanthe Court itsel f may have supposedit wasengagedinoffering
at thetime. AndinCampbdlaswell, theCourt’ sopinioncanbeseenasgroundedinthe
community’s acceptance of parody as aform of work deserving of protection.

Inneither of thesecases, tobesure, didthe Court adopt astandard of review as
broad and uncl uttered astheoneadvocated here. Nor dotheopinionspointtheway
towardsuchastandardinlanguagethat unmistakably marksoff thegroundintheway that
we (and others) propose. But theeffect of thedecisions- onecanfairly say, their
necessary underpinning - istorecognizethat fair useisnot inevitably areflection of thefour
factors, or of market analysis, or even of parody, butisdrivenrather by what Justice
Souter called” astrong publicinterestinthepublication of thesecondary work.” This
languageisnot limitedtoparody. Thoughtheway isclear for parody after Canpbdl,we
thinkitfairtojoinothersinsuggestingthat thedoor isat | east g ar for other formsof
transformative critical appropriations as well.

L et ussuppose, then, that transformativecritical appropriationscanbejustifiedon
thebasisof apresumptivefair useprivilegeof thesort outlined earlier. Andlet ussuppose
that theprivilegeisjustifiedwhenever theappropriation canfairly besaidtocommanda
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strong publicinterestinitsappearanceasasecondary work. Let ussupposethat the
guestionof publicinterestistobeinquiredintoasamatter of law. L et ussupposefurther
that thisinquiry will bepursued primarily fromthe perspectiveof thepublicand thecreator
of thesecondwork, withonly secondary concernfor objectionsfromthecopyright
proprietor. Inwhat circumstances, then, if ever, isthepresumptioninfavor of publication
of the appropriative work offset by other, countervailing considerations?

Two standard objections, well rooted inthe post-’ 78 cases, but deserving
extirpation under the revisionist analysis we propose, are these: first, that the
appropriationamountsto an exerciseof anantecedent proprietor’ sexclusiverightsunder
section 106; and second, that the appropriation threatensharmto theval ue of the
proprietor’ santecedentwork. Neither objectionissufficientonitsface. Fair use
presupposesinfringement; but for theprivilegeit would beactionable; theprivilegemakes
itotherwise. Meanwhile, harmtotheantecedent work (though never tobelaughed at; and
thoughthedetermination of itsgravity beoneobjectiveof theobligatory inquiry mandated
by section107) isnolessto beexpected whenfair useapplies. AsinSony(argugbly) or
inCanmpbd| (indisputably), thedeterminationfirstiswhether fair useisjustified. If so,
obj ections onbehalf of theantecedent work gain noground merely becausethereis(or,
butforfair use, wouldbe) infringement, nor merely onaccount of harm. Thisis, we
acknowledgeagain, heavily counterintuitiveintermsof muchexisting caselaw - but then,
wead soinsist, muchexisting caselaw a so appearstobe(not to put toofineaglossonthe
matter) embarrassingly wrong.

Atleast onecommentator, Jeremy Kudon, theauthor of athoughtful student note
publishedintheBostonUniversity LawReviewlast year, hassuggested that extending
theholding of presumptioninCanmpbdl to settingsbeyond parody (aresult hefavors, but
findsproblematiconmorethan oneground) inevitably mustinvolveananaysisof functiona
equivalency betweentheantecedent work andtheappropriativework. 1f thelatter
essentially undertakesto supply thefunction of theformer, fair usemay bewithheld.
(Kudon'’ sanalysisfocusesonthederivativeworksright, areflection of hisassumptionthat
transformativeuseal so presupposesthekind of marriageof old and new suggested by
Judge Leval. But hisprincipal objectionwouldsurviveevenif Leval’ slimitationwere
otherwisergected.) Kudonevidently presupposes, aswedo not, that section 106 rights
areparamount, asagainst section 107. Thisisapresupposition consistent withthecase
law, but it is at least partially inconsistent with the analysis we propose here.

When, then, doesconcernfor anantecedent work compel ustowithholdfair use,
or to modify the privilegein its scope or reach?
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If wepresupposethenecessary critical transformationinthesecondwork, then
rarely, if ever, shouldfair usebewithheld merely onaccount of functional equivalency
betweenthetwoworks. It may bethat asecondary work proposestoadd nothingat all
tothecritical officesalready performed by an antecedent work; andinthat case perhaps
it would beappropriatetoinquirefurther intothejustificationfor fairuse. Whilesucha
scenariocanbeenvisionedintheory, itisexceedingly unlikely tobeencounteredin
practice, absent thebol dest formsof appropriationthrough thesimplest formsof copying,
followedby publicationto personsal ready identically addressed by the proprietor of the
antecedent work. Andeveninthat case, anidentical critical perspectiveinthesecond
work, fairly judgedto have prompted theappropriation (whether or notindependently),
wouldjustify thefar useprivilegenonetheless. Should Lauren Greenfieldtakeup painting,
for exampl e, thefact that shemay produceworksof thesort that Damian L oeb produces
doesnot meanthat L oeb’ sindependent conceptionswoul d not continueto beprivileged.

Indeed, itisentirely possible, under theanal ysiswepropose, that L oeb and Greenfield

might eachidentically counter-appropriatetheother’ sexpression, soasto produceworks
indistinguishablefrom each other, each claiming fair usein hisor her respective
appropriation. Weirdasthismay seemintheimagining, itisbutacorollarytoHand's
own contemplationindictumastotheunobjectionablereplicability of Keats “OdeToA
GrecianUrn”: copyright alwayspresupposesthepossibility of worksidentical in
expression, yet independently conceived.

Fromtheperspectiveof functional equivalency, it appearsunder thisanaysi sthat
fair usewould bewithhel d only whenno critical functioninthesecondwork couldbeseen
atall. Straightforward piracy would continueto beforbidden, of course, and might even
beregulated moreclosaly intheabsenceof any lingeringconcernfor fair use. Butpiracy
could not effectively beurgedinatransactionmerely becausethesecondwork; if licensed,
wouldamounttoaderivativework. Under thisanalysis, tothecontrary, thequestion of
derivativework statusisof nogreater consequencethanwouldfollow werethesecond
workasimplecopy. If critical transformation begetsfair use, thentheexclusiverights
must gracefully step aside pro tanto.

Thisisnotamodest proposal. Of courseitwouldextendthereachof fair useto
appropriationsby Loeb, Randall, Negativland, and many otherswhose* secondary works
aredeservingof publication”. Butitwoulddomorethanthat. Toimaginethepotential
reach of theanal ysisweare suggesting, consider thecaseof afilm(or CD) shelved by its
producer-owner, but released indefianceby itsdirector (or by therecordinggroup) in
order toinsurethat themessage reflectedinthework not besuppressed. Anactlikethis
wouldcontravenesettled copyright doctrine. But settled doctrinehasalwaysbeen
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problematiconjustthegroundthat it may |ead to suppression of worksdeserving of
publication. Fair use, revisedasweenvisionit here, and then extended, eventually could
addressand changetheoutcomeevenin casesof thissort, at | east fromthe perspective
of copyrightitself. (Wedonot havetimeor spaceinthisessay toconsider contract or
unfair competition issues that might then arise.)

What wehavesaidthusfar makesthequestion of harm, now that wefindly arrive
at that question, all themorecompelling. Under conventional analysis, harmtothe
antecedent work (thoughonly thefourthfactor) hasbeentreated asthoughit weremeant
to beaprimary or controlling considerationinadeterminationastofair use. Campbell
subordinatesthefourthfactor, essentially onthegroundthat toconsider itiseither
impossiblealtogether or contrary tothe presumedimportanceof thesecondary work. The
sgnificanceinthisholdingliesinitsrecognitionthat, evenwhen givenformal consderation
(asconcededly it must beunder thestatutory scheme), harm still need not bedecisive-
neednotevenplay, intheend, animportant roleat al inthedetermination of fair use- not
whentheimportanceof the(transformativecritical) secondary work itself isparamount.
Intheapproachweadvocatehere, inshort, harmremainsaconsideration, proforma, but
comesintoitsownonly after thethreshhold question (whether thesecondary work is
presumptively privileged by fair use) hasbeen addressed andresolved. Again, werepest,
for emphasis. harmisnot adecisivefactorindeterminingtheavailability of thefair use
privilegewhenthesecondary work involvestransformativecritical appropriation, nor does
the Act require that it be.

But section 107 doesrequirethat harmto (or adverseimpact upon) theantecedent
work beconsideredinany determination of fair use. How dowecomply withthis
requirementin settingsinvolvingtransformativecritica appropriations, astowhichfair use
may be presumed?

Asapreliminary matter wemust recognizethat under conventional analysisa
determinationof fair useoftenresultsinawinner-take-all outcome. Carphbdlisthat kind
of case. A presumptionarises. Fair useapplies. Theappropriationisprivileged.
Injunctive relief isunavailable. Damages need not be paid. Profits need not be
surrendered. Ineconomicterms,inshort, nodirect accommodationtotheinterestsof the
antecedent proprietor need be made at all. Nor need there be any formal
need not be reckoned in the balance either. Such harm, if any, as may result in
consequence of the taking goes altogether unredressed.

Andoccasionally thisdoesseemwrong - if not wronginCampbell itself orin
casesnear itonthetotality of their facts, atleast wrongin other settingsnot far removed.
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To say that thethreat of harmissecondary toaproper determination of fair useisnot to
say thatitspresenceinacaseshouldmeannothingatall. Fair useisanequitabledoctrine,
Weinrebremindsus; equity shouldplay aroleinitsoutcome. Fairisfair. Soletus
consider several scenariosinwhichharm canbeconfinedtoitslesser roleinitialy, but can
actually play agreater (fairer) rolethanispresently thecasewhenthefind bill inequity is
tallied.

(Hereagainwedo not expect that wearefirst totread thisground. Theideas
seem obviousenough. Wecanidentify someearlier sources. Thelikelihoodisthat others
haveexpressedthemaswell. Wewill wel comeadviceor claimsasto any antecedent
provenance.)

First, weareobligedtodivorceoursel vesfrom our usual thinking about damages
andprofitsininfringement cases. by definition, fair useisnot aninfringement. The
guestion, rather, ishow to offset theharm (or adverse consequences) arising froman
appropriationthat fair useexcusesbecauseof “ bounded normativeel ementsexpressing
acommunity’ sestablished practicesand understandings’. Our aimistodoequity,tobe
fair. Andherethestatutory mandateto consider fair useonacase-by-casebasismakes
considerable sense.

Thereisnoquestion of enjoining thetransformativecritical appropriation, andno
question of punishment, either, for thevery ideaof punishmentisunwarranted; andthisis
so thoughharmfromtheappropriationispossible, evenlikely, eventobepresupposed.
Suppressi onand damagesdo not sensibly figureinthisscenario, then, and cannot sensibly
berequired. Buttheremay still bereasonin somecasesto contemplatesomeprovision
for sharingwiththeproprietor of rightsintheantecedent work anequitableportionof such
profits, if any, asmay bereaped fromanappropriation. A cautionhere, however: This
isnot amatter of unjust enrichment, at | east not inthenon-doctrina senseof theterm, for
intruththereisnothingunjustinthisscenario. Thisisrather (onceagainasWeinreb
himself might suggest) a matter of simple fairness.

But sharing when? And how much?

Inmany casesno profitswill berealized by theappropriator. Noconcernneed
ariseasto sharing, obviously, thoughwewill suggest that an acknowledgment of the
provenance of the antecedent work is another matter.

In caseslikeCampbdl, meanwhile, perhapsno provisionfor sharing need be
madeeither. Theantecedentworkinthat case(theimmensely popular song, “ Pretty
Woman”) hasfully recoupeditsauthor’ sinvestment initscreation, many timesover. No
real disincentiveto productivity canbethought likely toresult fromano-load recognition
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of fair useinsuchasetting. Andthetransaction costsinvolvedinworkingout asharing
arrangement astothe profitssubsequently earned by Two LiveCrew throughtheir
scurrilousversionwould beconsiderable, themoresoif litigationisto bethemechanism.
TheCourtisrighttocontemplatesending theplaintiffsaway with nothing. Weneed not
lament thisoutcome. Infairness, cognizableharminasetting likethisoneapproaches
zero. Theprinciplethat followsissomethinglikethis: wheretransformativecritical

appropriationleadspresumptively tofair use, theproprietor of afully matureantecedent
work need not shareinany proceedsrealizedfromtheappropriation. TheMargaret
Mitchell estate need not apply.

But younger works(understand that thisisatermof art, not necessarily bounded
or defined merely by time) present another dimension. |f theantecedent work hasnot yet
had occasion to recoup, it may be fair to call upon the creator of a subsequent,
transformatively critical appropriativework to sharein proceedsfromthatwork. There
need beno conventiond copyright justificationinthis; weneed not jump throughdoctrinal
hoops. Thethought hereissimply thatif thecopyrighted work hasnot managedtoreturn
itsinvestmenttoitscreator, thereisnothinginequitable- but let ussay, rather, that there
appears to be something equitable - in broadening fair use so asto return to the
copyrightedwork somemeasureof thelater work’ ssuccess. And conventionwouldbe
served by suchaprinciple, meanwhile, if only indirectly. Theincentiveto produceworks
wouldbepreserved, and preservedin settingswhere, at present, thefair usedoctrine
actually doesnot doso. Theprincipleal soreflectsameasureof thethinkinginthework
of suchscholarsasDennisK arjalaand M allaPollack, who havearguedfor yearsthat the
protectionaccorded under copyright shoul d bemeasured and bounded by suitable
provisionfor recoupment, and somereasonabl ereturn beyondthat, though not by any
concern for windfall profits.

The precedingtwo paragraphshaveoffered atentativeresponse(al that timeand
spaceallow) tothequestion, “When?’, but not tothequestion, “ How much?’; and of the
two, thelatter ssemssomewhat themoredifficult. (Hereanotetoeconomists: Sharpen
your pencils. Youhaveworktodo.) Weareattemptinginthisessay toenvisionafair
useenvironmentinwhichadversarid relationsbetween antecedent copyrightedworksand
unauthorized subsequent worksfeaturing transformativecritical appropriationscan beset
asideinthequestfor amoregenerousprovisionfor expressiononevery hand. The
creator of theappropriativework requiresforebearancefromcopyright. Itisnotwrong
to ask for somethingequivalentinreturn. Andthemeasurefor sharingthat seemsmost
fully equitabletousaswewriteisthis. Letthesharesreflect theexpectationsamongjoint
authors. Treat the scenario asif an author of ajoint work had set about to createa
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derivative work. Accountand shareaccordingly insuchprofits, if any, asmay follow.
Permit thepartiesto contract otherwise (asinthecompul sory license settingscreated by
section115). Andremember alwaysthat theanal ogssuggested herearemerely that.
Thereisnotruejointwork inthissetting. Thesecondwork may or may not achieve
copyright status initsownright. (That will depend onwhether thecreator of thesecond
work offersadditional copyrightablesubject matter. Butthesecondwork will notbea
derivativework inany case, absent asuitablelicense.) Andneither does theprovisionfor
fair usewearesuggesting hereamount to astraightforward compul sory license, assome
observershavesuggested should berecognized. For theexpectation of sharingwill arise
only in those settingsin which the antecedent work has not yet recouped and the
appropriative work produces profits.

Whichbringsusto our final thought: wouldit not beequitabletorequirean
acknowledgment of thecreative provenanceof an antecedent work by thecreator of a
secondwork? Amongthemoral rights, theright to acknowledgment hasalwaysseemed
singularlyjust. Itcostsnothingineconomicterms. It can mean muchtothosewhose
work hasbeen appropriated. Onewriter, recallingtheearliest experienceswith sampling,
observed that most musicians whose work was sampled were content with an
acknowledgment. Thatisnolonger necessarily thecasetoday, butthepointisnoless
vaidforthefact that themusi cindustry may have succeededin atering theconsciousness
of artists. Fair useat present doesnot formally requirean acknowledgment. Wethink
sucharequirement should play an ordinary rolein casesof transformativecritical
appropriation.

Conclusion

Copyright hasdriftedintotroubledwaters. TheFirst Amendment threatensit;
critical practicesgroundedinappropriationconfoundit; theneedsof privatecrestivity
confront it withdemandsasyet unheeded and unmet. Against theweight of these
convergingforces, society’ s* practicesand understandings’ requirenew responses. The
fair use doctrine must be revisited and remade.

Fair useshould begrounded unapol ogetically in strai ghtforward principlesof
communal fairnessand decency, and accordedthetrueparity withexclusiverightsthat
section107 allows. A new and comprehensiveprivilegefor transformativecritical
appropriations, aprivilegeat once presumptiveand accessible, would surely follow.
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Whether fashionedinthemanner heresuggested or otherwiseconceived, suchaprivilege
could do much to restore copyright to a place of honor and respect among us.



The Public and the Private in Biopharmaceutical
Research
Arti K. Ral & Rebecca S. Eisenberg

Advancesinfundamental biomedica researchplay animportant andgrowingrole
inthedevel opment of new theragpeutic and diagnostic products. Althoughthedevelopment
of pharmaceutical end productshaslong beenaproprietary enterprise,! biomedical
researchcomesfromavery different tradition of open science, inwhichlongstanding
normscall for providingfreeaccessto new knowledgeinthepublicdomain. Thistradition
haseroded considerably over thepast quarter century aspatent claimshavereached
further upstreamfrom end productsto cover fundamental discoveriesthat providethe
knowledge base for future product development.

Oneimportant reasonfor thischangehasbeen anarrowing of theconceptual gap
betweenfundamental researchand practica gpplicationsinbiomedicinethrough advances
inmolecular biology. Oncelargely amatter of serendipity or trial-and-error, drug
discoveryisnow critically dependent onfundamental knowledgeof genes, proteins, and
associated biochemical pathways. Theforeseeablepractical payoffsof thisfundamental
researchmakeit easier toobtain patentsfor discoveriesthat,inanearlier era, would have
seemedtoofar removed fromuseful applicationsto beripefor patent protection. Asthese
early-stage advancesin human understanding have becomepatentabl e, new firmshave
emerged, raising capital todevel opand market proprietary research platformsthat lie
somewhere betweentraditional academic research and end-product drug devel opment.

Theupstream shiftin patenting activity hasmet littleresistancefromthecourts. In
1980the SupremeCourt held that genetically engineered microorganismswereeligiblefor
patent protection, construing thelanguageof the patent statute aspermitting patentsfor
"anythingunder thesunthatismadeby man."? Shortly thereafter, Congresscreateda
specialized court to hear appeal sin patent matters, the Court of Appeal sfor theFederal

Lvariousempirical studieshave underscored thecritical role played by patentson end-stage
pharmaceutical products. See, e.g., Wesley Cohen et a., Protecting Their Intellectual Assets:
Appropriability Conditionsand Why U.S. Manufacturing Firms Patent (or Not), NATIONAL BUREAU
oF Economic ReseaRrcH, Working Paper No. 7552, 2000 (discussing theimportance of patentsrel ative
to other mechanisms of appropriation across various industries and concluding that patents are
particularly important in the pharmaceutical arena); Richard C. Levinetal., Appropriating the Returns
fromIndustrial Research and Development, in 3 BROOKINGS PAPERS ON ECONOMICS ACTIVITY 783
(Martin N. Baily et al, eds., 1987).

2 Diamond v. Chakrabarty
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Circuit.® TheFederal Circuit hasfurther extended the Supreme Court'sexpansive
approachtopatent eligibility, particul arly for informationtechnol ogy, anareathatis
becomi ngincreasingly important to biopharmaceutical product development. Atthesame
time, theFederal Circuit hasset alow threshol dfor meeting theutility standardfor patent
protection, astandard that might otherwisehave prevented the patenting of upstream
biomedical researchthat hasnot yet yiel ded practical applications* TheFederd Circuit's
generaly supportivedttitudetowardspatentshasbroadly encouragedimaginativeclaiming
strategies and unprecedented levels of patenting activity.

Another factor of arguably greater significancein promotingintellectual property
claimsintheearly stagesof biomedical research hasbeentheexplicit policy of theU.S.
government to promote patenting of government-sponsored research results by
universities, government agencies, and other recipientsof federal researchfunds. This
policy, whichwascodified beginningin 1980with passageof theBayh-DoleAct®andthe
Stevenson-Wydler Act ® hasturned universitiesinto magjor playersinthebiopharmaceutical
patentingarena. Thegoal of theselegislativeinitiativeswasto promotewidespread
utilization of federaly-sponsoredinvention. Thelegidation’ sgponsorsbelieved that patent
rightsonsuchinventionwerenecessary to motivateprivatefirmsto pick upwhere
government funding leavesoff and devel op new discoveriesinto commercia products. But
thelegidationdrawsnodi stinction between downstreaminventionthat directly leadstoa
commercial product andfundamental research discoveriesthat broadly enablefurther
scientificinvestigation. Universitieshavetakentheopportunity tofilepatent applications
onbasicresearchdiscoveries, suchasnew DNA sequences, proteinstructures, and
disease pathways, that areprimarily valuableasinputsintofurther research, accelerating
theencroachment of thepatent systemintowhat wasformerly thedomain of openscience.
Evenwhenthey do not seek patents, universitiesoften seek to preservetheir expectations
for profitablepayoffsby imposing restrictionsonthedissemination of researchmaterials
and reagents that might generate commercial value in subsequent research.

Thisfrenzy of upstream patenting hascoincided with unprecedented | evel sof both
publicand privateinvestment in biopharmaceutical R& D andimpressivescientificand
technol ogica accomplishments. Inthelongrun, however, wefear that it may paradoxicaly

3 Citeto law creating Federal Circuit

4 Compare Brenner v. Manson with In re Brana

5 Act of Dec. 12, 1980, Pub. L. No. 96-517, Section 6(a), 94 Stat. 3015, 3019-28 (1980) (codified
asamended at 35 U.S.C. Sections 200-212 (1994)).

& Stevenson-Wydler Technology Innovation Act of 1980, Pub. L. No. 96-480, 94 Stat. 2311-
2320 (codified as amended at 15 U.S.C. §8§ 3701-3714).
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hinder, rather than accel erate, thebiomedical research enterprise. Wehavethreeprincipal
concerns.

First,and most obviously, patentson upstream discoverieshinder subsequent
researchby permitting ownersto chargeapremiumfor theuseof discoveriesthat might
otherwisebefreely (or atleast morecheaply) availableinthepublicdomain. This
inevitably excludessomeuserswhowouldbewillingto pay marginal cost, but notthe
higher pricesthat patentspermit, aconcernthat i stroubl eing for biomedica researchgiven
the historical and continuingimportanceto scientific progressof advancesmadeby
researchersinnonprofitingtitutions. Thestandardretort tothisargument - that without
patentsto permit pricinginexcessof marginal costs, noonewould bemotivatedtoincur
R& D expensesthat werevul nerableto appropriationby freeriders-isanempirical claim
that ismoreplaus blefor discoveriesthat depend on privateinvestment thanfor discoveries
made with publicfunds. Themorequalified argument for patentson government-
sponsored research results- that without patents, thesediscoverieswouldlanguishin
government and university archives, neglected by privatefirms- makeslittlesensefor
discoveriesthat canbebroadly disseminated right away without further privateinvestment,
thereby enabling researchthat will generateadditional patentsondiscoveriesmadefurther
downstream (i.e., closer to a marketable end product).

Second, upstream patentsmay hinder subsequent researchwhenthey giveasingle
entity monopoly control of basi cresearch discoveriesthat enablesubsequent investigation
acrossabroad scientificterritory. Becausetheprincipleconstraint onthescopeof patent
clamsisprior knowledgeinthefield of theinvention, thisconcernisparticularly acutefor
patentson early-stagediscoveriesthat open up new researchfiel ds(suchasthediscovery
of pluripotent embryonicstem cells), asdistinguished from narrower technol ogical
applicationsthat grow out of and buildincrementally upon existing knowledgeinan
establishedfield. Theresponsetothisargument - that patent ownerswill bemotivatedto
disseminate path-breaking discoveriesto asmany customersaspossi ble- dependson
what wefear areoften unreali stic assumptionsabout theinformation, foresight andgoals
of peoplewhoarebargainingwith current or potential scientificand commercia rivals.
Freeaccessto prior fundamenta knowledgeinthepublicdomainfreesresearchersfrom
theburden of disclosing confidential research planstoriva swho might usepatentsonprior
discoveries to block or monitor the research of competitors.

Third, aproliferationof patentsoninterrel ated discoveriesinthehandsof different
ownersmay hinder R& D if subsequent researchersand downstream product devel opers
havetoincur significant transaction costsin getting permissionfrommultipleupstream
patent ownersbeforethey may proceed. Thisconcernisquitepressingincontemporary
biomedi cal research, whichdrawsuponmany prior discoveriesmadeby different people
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andingtitutionsinuniversitiesand privatefirms.” Exchangesof DNA sequences, laboratory
animals, reagents, and datathat were once subj ect toanormativeexpectation of free
accessaretoday subjecttolicenseagreements, material transfer agreementsand database
accessagreementsthat needto bereviewed and renegotiated bef oreresearch may
proceed, imposing hightransaction costslong beforetheresearch hasyielded alikely
revenuestreamthat wouldjustify thesecosts. A standard responsetothisconcern- that
market forceswill motivatetheemergence of patent poolsand other institutionsfor
bundlingintellectua property rights, thereby reducing transaction costsand permittingthe
partiestorealizegainsfromexchange®- isanempirical claimthat hasnot yet beenborne
out by theexperienceof the biomedical research community. Thepublic domain
economizesontransaction costsby eliminating theneedtofind and bargainwith patent
owners, alowing researchto proceed expeditiously and without therisk of bargaining
breakdown.

Oneresponsetothese problemsmight invol vechanging thepatentlaws. One
might, for example, reinvigoratethe™ productsof nature” limitationonpatent eigibility so
astoexclude discoveriesof DNA sequences, protei ns, and biochemical mechanismsfrom
patent protection, or fortify theutility standard soastolimit the patenting of researchtools
and platforms, or providean exemptionfrominfringementliability for researchers.
Althoughsuchlegal adjustmentsareworth considering and someof themmight well be
justified, itisdifficulttocalibratethesechangesaccurately. Patentsclearly matterinthe
bi opharmaceutical industry, and unduerestrictionson patent protection may deter valugble
privateinvestment. Pharmaceutical firmsing st that they need drug patentsin order to profit
from long, costly andrisky investmentsinresearchandclinicd trias. Biotechnology firms
insi st that they need patentsontheir research platformsinorder toattract risk capital for
further development.® Giventhat privateinvestmentinbiomedical R& D today exceeds
publicfunding, thestrong belief of privatesector investorsthat patentsareessentia totheir
profit expectationsurgescautioninchangingtheunderlyinglega rulesthat supportthese
investments.

Ontheother hand, whenresearchispublicly sponsored, patentsarearguably less
important. TheBayh-DoleA ct presumesthat patentsaregenerally necessary topromote

" Rebecca S. Eisenberg, Bargaining Over the Transfer of Proprietary Research Tools: Is
ThisMarket Failing or Emerging?,inR. Dreyfusset al. eds., Expanding the Boundariesof Intellectual
Property: Innovation Policy for the Knowledge Society (Oxford 2001).

8 E.g., Robert P. Merges,Contracting Into Liability Rules: Intellectual Property Rightsand
Collective Rights Organizations, 84 Calif. L. Rev. 1293 (1996).

% See, e.g., John Golden, Biotechnol ogy, Technology Policy, and Patentability, 50 Eviory
L.J. 101, 167-72 (2001) (discussing widespread acceptance of the idea that small, capital-poor
biotechnology companies need a patent portfolio to compete in the capital markets).



161 BIOPHARMACEUTICAL RESEARCH [Eisenberg & Rai

utilization of inventionsarisingfromfederally supported research or devel opment. The
argument behindthispresumptionisthat, without patents, product developmentis
unprofitable, and patentson publicly-sponsored research arethereforenecessary to attract
privateinvestment to devel opresearchresultsintocommercial products. Whatever the
meritsof thispresumptionfor patentsondownstreaminvention, it makeslittlesensefor
upstream research discoveriesthat might otherwisebebroadly disseminatedinthepublic
domainfortheuseof researchersinboththepublicand privatesectors. Thefarther
removed researchdiscoveriesarefromend product development, themorelikelyitisthat
subsequent researchwill generateadditional patents(including patentsoncommercialy
viableend products) that will bemoreimportant tothe profit expectationsof private
investorsthan patents on the prior knowledge base. Indeed, patents on the many
discoveriesthat enableproduct development aremorelikely toadd toitscoststhanto
enhanceitsprofitability. Giventhat thelong courseof biopharmaceutical product
development typically generatesagreat many patentedinventionsontheroad to market,
therisk that motivated Congressto passthe Bayh-DoleAct - that potential new products
wouldnever bedevelopedif theearly discoveriesfromwhichthey spring remain
unpatented - seemsquaintly out of touchwith contemporary R& D and patenting practi ces.

Althoughwesuspect that for many discoveriesemerging fromgovernment-
sponsoredresearch, thebenefitsof patenting arelow rel ativetothecostsitimposeson
further R& D, werecognizethat thereareimportant exceptions. Somediscoveries-
including someimportant researchtool sand enabling technol ogiesgeneratedinthecourse
of publicly-sponsoredresearch - undoubtedly requiresubstantial commercia investment
inorder totranslateauniversity prototypeinto somethingthat may bereliably mass-
producedfor widespread distribution. For example, technol ogiesand machinesfor DNA
sequencingandanalysis, initially devel opedinacademiclaboratories, haveoftenrequired
substantial additional investment by privatefirmstoturnthemintoreliable, commercia
availablelaboratory equipment. Patentsand exclusivelicenserightsmay becrucial to
motivate this sort of investment.

Thepolicy challengeistodeviseasystemthat doesthebest job of distinguishing
the casesinwhich patenting makessensefromthecasesinwhichit doesnot. The
compl exity of biomedical research makesthisaformidabletask, andthepublicinterestin
getting these determinati onsright demandsassi gning thistask to an appropriatedecision-
maker. Ideally, decisionsabout what to patent and what to placeinthepublicdomain
shouldbemadeby institutionsthat areinaposition to appreci atethetensionsbetween
widespread accessand preservation of commercia incentiveswithout being unduly swayed
by financial interests that are not aligned with the overall public interest.
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UndertheBayh-DoleAct, determinationsof what to patent areassignedinthefirst
instancetotheingtitutionreceivingfedera researchfunds-typicaly auniversityinthecase
of NIH-sponsored biomedical research.”® Universities, inturn, haveturnedthistask over
to technol ogy transfer professi ona swhosejob performanceistypically measured by the
revenuethey bringintotheuniversity. If theuniversity declinesto pursuepatent rights, the
sponsoring agency may claimthem, andif neither ingtitutionwantsto patent theinvention,
theinvestigator may doso. Inother words, if anyoneinvolvedintheresearch - the
grantee, thesponsor, or theinvestigator - thinkstheinventionisworth patenting, they may
prevail over anyonewho believestheinvention should beleftinthepublicdomain. The
research sponsor may vary theserulesonly in"exceptional circumstances,” andonly by
complying with burdensome procedural safeguards.

IN 1980, theserestrictionsontheability of research sponsorstodepart fromthe
pro-patent presumption of theBayh-DoleA ct doubtlessseemed sensibleenough. Atthat
time, univergty patenting wastheexceptionrather thantherul e, thebi otechnol ogy industry
wasinitsinfancy, and government research sponsors, particularly theNIH, had a
reputationfor being hostileto patentsto adegreethat impeded devel opment of new
productsand collaborationsbetween academicand commercial investigators. The
prevailing belief wasthat U.S. industry wasmissing opportunitiesto build uponanationa
advantageinuniversity-based research becauseuniversitieshad noincentiveto patent their
discoveriesand had to overcomestrong bureaucratic resi stanceonthe part of government
sponsorsinorder toretain patent rights. Thestory Congressheardwasthat universities
cared only about scientificrecognitionand wereindifferent to patents, that privateindustry
neededexclusiverightsunder university-owned patentsto make product devel opment
profitable, and that government funding agencieshad to berestrained fromindul ging their
anti-patent reflexessothat universitiesand privateindustry couldjoinforcestodevel op
new technologies for the benefit of the U.S. economy.

Twodecades|ater, muchhaschanged. NIH and universitieshavebecomeactive
patent claimantsand constant collaboratorswith privateindustry acrossthespectrum of

101 nkeepingwithitsoriginal title-- the University and Small Business Patent Procedures Act
-- the Bayh-Dole Act also gives small businesses the right to seek patents on the results of their
federally funded research. Congresswasquitetaken by the“very impressiverecordintechnological
innovation” complied by small businesses, S. Rep. No. 96-480, at 1 (1979), but initially rejected
proposed legislation (S.1215) that would have extended the same rights to large businesses. Large
businessinterestswere not defeated for long, however. 1n 1983, President Reagan extended theright
to retain patent ownership to large businessesin aMemorandum, and Congress quietly endorsed this
extension the next year in an inconspicuous housekeeping provision to a 1984 change in the law.
Trademark Clarification Act of 1984, § 501(13), 35 U.S.C. § 210(c).
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biomedical research.!! Universitiesarenolonger indifferent to patents, but eager to patent
their discoveriesinthehopeof sharinginthebounty of futurebl ockbuster products. Public
research sponsors, suchasNIH, havetakento heart their mandateto promotecommercial

product devel opment aswell ascontinuing scientific progress. Product-developingfirms
areaslikely tolament patentson publicly-sponsored discoveriesasrent-diverting siphons
asthey aretowel comethem asrent-preserving protectionfrom competitionin potential

product markets. Indeed, inthecontext of the Human GenomeProject, the patent-
sensitive pharmaceutical industry hasrepeatedly joinedwiththeNIH incallingfor the
dedication of new knowledge to the public domain.

Inthisnew environment, Congress’ decisiontodivest fundingagenciesof any
significant discretioninimposi ng restrictionson patenting makeslittlesense. 1ndeed,
because of thebreadth of their mi ssionsand becauseof their dual rolesasboth patent
owners(who standto benefit from obtai ning and licensing patents) and research sponsors
(whoultimately pay thecoststhat patentsimposeupon futureresearch), publicresearch
sponsorsarewel l-positionedto takeinto account theimpact of upstream patentsnot only
onfutureproduct devel opment but alsoonfuturescientificresearch. Incontrast, while
particular universitiesshould havesomeincentivetoresist patenting—after all, their
researcherswill havetohavetoincur thefeesandtransaction costsassociated with
licensing research patented by other universities—theimmediategainto berealized from
patenting may outweighthemoredistant possibility of gainfromauniversity-wideregime
of collectivesdlf-restraint. Universitiesfaceavery significant coll ectiveactionproblem,
and traditiona normsof openexchangemay nolonger besufficiently robust toaddressthis
problem. Theobstacletorelying solely onuniversitiesisparticularly largebecausethe
primary remaining adherentsto open sciencenorms, individua research scientists, donot
necessarily maketheultimatedecisionsabout university patenting. By thesametoken,
decisions by funding agenciestoforbid patentingin certaincircumstancesmight play a
valuableroleinbuttressing thoseintheacademy who do support open exchange of
upstream research.

TheBayh-DoleAct andthelncreasingly Proprietary Character of University-
Based Biomedical Research

Prior to passage of theBayh-DoleA ct of 1980, although somepublicresearch
sponsorsallowed universitiesto patent publicly-funded research discoveries, grantees

“Forarecent summary, seeNational I nstitutes of Health Responseto the Conference Report
Request for a Plan to Ensure Taxpayers' Interests are Protected (July 2001), posted on theinternet at
http://ww.nih.gov/news/070101wyden.htm.
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rarelywent tothetrouble.!? Universitiesbegantoshow greater interestin patentsinthe
late 1970sasresearch advancesin molecul ar biol ogy offered promiseof near-term
commercia applications®but thetotal number of university patentsremainedsmall. In
1979, universitiesreceived 264 patents;*by 1997, that number hadincreasedto 2,436.1°
Thisadmost 10-foldincreaseinuniversty patentingwassgnificantly greater thanthetwo-
foldincreaseinoverall patenting during thesametimeperiod,**and substantialy exceeded
growth in university research spending.t’

Publicly-funded biomedica research discoveriesaccount for amaor shareof these
university patents, particularly intermsof licensing revenues®® (Despitetheincreasingly
intimateinvol vement of industry with universities, industry actually fundsonly asmall
percentageof university-based researchinthelifesciences!®) Most university-owned
patents do not cover commercial end products, but rather fundamental research
discoveriesandresearchtools. A prominent recent exampleof apatented basicresearch
discovery madeat auniversity withfederal fundingisprimateembryonicstemcell lines.
Althoughagovernment moratorium of research on human embryosprevented NIH from
sponsoring researchtoderivespecificaly humanembryonicstemcell lines, NIH paved the
way for thisresearch by sponsoring researchto deriveembryonic stemcellsfromrhesus
monkeys and macaquesat theUniversity of Wisconsin. ThisNIH-sponsoredresearch
yiel dedabroad patent for theWisconsin Alumni Research Foundation (*WARF”), the
technology transfer armof theUniversity of Wisconsin, coveringal primatestemcell lines
(whichinclude, of course, humanembryonicstemcell lines), and provided disclosure

2See Rebecca S. Eisenberg, Public Research and Private Development: Patents and
Technology Transfer in Government-Sponsored Research, 82 VA.L.Rev. 1663, 1683 (1996). For
example, the Department of Health, Education and Welfare (now Health and Human Services) allowed
academic institutions with established technology licensing offices to patent the results of their
research. Id.

¥See D.C. Mowery et al., The Growth of Patenting and Licensing by U.S. Universities: An
Assessment of the Effects of the Bayh-Dole Act of 1980, 30 ReseArRcH PoLicy 99, 104 (2001).

“1d.

15 Mowery at 104.

181n 1979, atotal of 48,854 utility patents were granted. By 1997, that number had increased
t0111,983. See U.S. PATENT STATISTICS, CALENDAR YEARS, 1963-2000.

1 Mowery at 104.

18 Mowery at 117 (noting that |eading patents at the University of California, Stanford, and
Columbia“are concentrated in the biomedical arena.”)

® David Blumenthal at 369.
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support for subsequently filed claimsdrawn specifically tohuman embryonic stemcell
lines.

AlthoughNIH hasastronginterest inensuring widespread dissemination of such
basicresearchtoolstoitsgranteesfor useacrossthebroad spectrum of biomedical
research, theBayh-DoleA ct congrainsitsroleinoverseei ngthedepl oyment of intellectual
property rightsintheresultsof sponsored research. FundingagenciessuchasNIH are
permittedto restrict patenting under thetermsof funding agreementsonly if thecontractor
isnotU.S.-based or in“exceptional circumstances’ whentheagency determinesthat
withholdingtitletotheinventionfromthecontractor will better promotethegoal sof the
Act? Thestatuteprovidesan el aborate administrative procedurefor challenging such
determinations?including appeal stotheUnited States ClaimsCourt.?® Theagency must
notify the Commerce Department, which hasprimary responsibility for administeringthe
Bayh-DoleAct, eachtimeit makesadetermination of exceptional circumstances, and
provide an analysisjustifying the determination.?* If the Secretary of Commerce
determinesthat “ any individua determinationor pattern of determinationsiscontrary tothe
policiesand objectivesof [theBayh-DoleAct],” the Secretary must advisethehead of the
agency andthe Administrator of the Officeof Federal Procurement Policy and recommend
corrective actions.”

2 James A. Thomson, Primate Embryonic Stem Cells, Patent No. 5,843,780, issued December
1,1998. At the time of its original patent application, University of Wisconsin researcher James
Thomson had worked with stem cellsin rhesus monkeysand macaquesonly. Nonetheless, the patent
broadly claims all primate embryonic stem cells. Several years later, when Thomson specifically
isolated human embryonic stem cells, the University of Wisconsin filed a subsidiary, or divisional,
application specifically claiming the human stem cells. This divisional application was granted on
March 13, 2001. JamesA. Thomson, Primate Embryonic Stem cells, Patent No. 6,200,806. Because of
the moratorium on federal funding on research on human embryonic stemcells, Thomson’ sresearch
on human stem cells was funded not by the federal government but by Geron, a biotechnology
concern. Geron agreed to provide funding in exchange for exclusive rights to six types of
differentiated cells that could be derived from human stem cells.

2135 U.S.C. Section 202 (@) (i), (ii).

2 The Commerce Department, to which Congress gave rulemaking authority under the Bayh-
Dole Act, 35 U.S.C. Section 206 (giving the Secretary of Commerce authority to issue regulations
applicable to all federal agencies and to establish standard funding agreement provisions), has
promul gated regulations which specify that administrative appeals must “afford the contractor the
opportunity to appear with counsel, submit documentary evidence, present witnesses, and confront
such persons as the agency may rely upon.” 37 C.F.R. Section 401.4(b)(3).

235 U.S.C. Section 203(2).

2435 U.S.C. § 202(b)(1).
5.
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I nadditiontothesecumbersomeprovisionsfor overriding granteepatent rightsin
thetermsof funding agreements, theBayh-DoleA ct al so permitsagenciestoexercise
statutory“ march-inrights’ tocompel licensing of auniversity patentif theagency
determinesthat theuniversity (or itsexclusivelicensee) isnot taking stepstoachieve
“practical applicationof thesubjectinvention”®or if necessary toalleviatepublichealth
or saf ety needsor requirementsfor public usespecified by Federal regulations. In
contrast totheapproachtakenfor ex anterestriction of patent rightsinthetermsof agrant,
exerciseof march-inrightsisnot further constrained by anoverarchingdirectivethatit be
“exceptional.” Nonetheless, theBayh-DoleA ct defersagency actionfromtaking effect
pending el aborate administrative proceedingsand exhaustion of court appeal sZandthe
admini strative obstacl esare sufficiently cumbersomethat the NIH hasnever exercised
these rights.

Theexpansion of the proprietary sphereinacademicscienceisnot limitedto
patenting of university-based discoveries. Asuniversitieshavebecomemoreaggressve
about claimingintellectual property rights, and asthe conceptual gap between academic
andindustrial biomedical research hasnarrowed, commercial firmsthat might oncehave
viewed academi cresearchersasbenign, nonprofit benefactorsof pre-market sciencehave
today come to view them instead as potential commercial rivals. Animportant
consequenceof thisshift hasbeenanincreaseinrestrictionsonthetransfer of research
tools, eventhosethat arenot patented. Whenuniversitiessupply researchtool sto private
firms, they seek cash paymentsor reach-throughroyaltieson salesof futureproductsin
return. When privatefirmssupply academicresearcherswithresearchtools, they typicaly
requirethescientistandtheuniversity tosgnamaterial transfer agreement (“MTA”) that
may includegrant-back provisionscalling for an optiontolicensepatent rightsto
subsequent discoveriesmadethrough useof thetools® MTAs from both privatefirms
anduniversitiesalsotypically prohibit researchersfrom sharing thesetool swith other
institutions and call for pre-publicationreview of researchresults® EvenMTAsbetween
academicingditutionssometimescontainggnificantrestrictions. Ingtitutiona representatives
balk at approving these agreements, often leading to protracted negotiations and delays.

%35 U.S.C. Section 203(1)(a)(b).

2735 U.S.C. 88 203(1)(b),(c).

%35 U.S.C. Section 203(2).

2 See BarbaraM. McGarey & Annette C. Levey, Patents, Products and Public Health: An
Analysis of the CellPro March-In Petition, 14 Berkeley Tech. L.J. 1095 (Fall 1999).

% See Report of the NIH Working Group on Research Tools, at 4 (available at
www.nih.gov/news/researchtool s/index.htm.

%d. at 7-8.
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NIH, astheprincipa sponsor of academicbiomedical research, hasviewedthese
devel opmentswith concern, but hashad limited authority torespond. TheBayh-DoleAct
congrainsitsability toguidethebehavior of itsgrantees, andit hasevenlessinfluenceover
howprivatefirmsmanagetheintellectual property that they have created without
government funds.

. Patents in Biopharmaceutical Research: Finding the Right Balance

Patentsareplainly important to privateinvestorsin biopharmaceutical research.
Insomeindustries, patentsserveprimarily as* bargaining chips’ tonegotiatearound
patentsheld by other firms2but inthebi opharmaceutical industry, firmshopetouse
patentstoenhancetheir profits. But thepatentsthat primarily servethisfunctionare
patentsthat permit themto chargehigher prices(and earnhigher profits) ontheproducts
they sell, not patentsthat permit other institutionsto chargefirmshigher pricesfor the
research tools that they buy.*

Ontheother hand, when publicfundssupport thedevel opment of basicresearch
pl atf ormsandtool sthat canbeusedin many futureinvestigations, patenting may not bethe
optimal strategy. Thecasefor patentingisparticul arly weak for technol ogy that may be
widely disseminated through publicationa one, without theneed for exclusiverightsasa
luretofurther commercial investmentinorder to achieveefficient productionand
distribution. A classichistorica exampleof suchafederally-fundedresearchplatform
technol ogy - paradoxical ly often citedin support of university patenting - wasthe Cohen-
Boyer methodfor combining DNA fromdifferent organisms. Many anadystséttributethe
rapid progressof recombinant DNA technol ogy tothefact that thistechnol ogy wasmade
widely availablerather thanlicensed exclusively toasinglefirm. Althoughtheresearchwas
infact patented, the patents (which covered technol ogy that had previously been disclosed
at ascientificmeeting, and werethuspotentially vulnerabletoavalidity challenge) were
licensed nonexclusively at areasonabl eratethat encouraged firmstotakelicensesrather
than challengingthepatents. Theselicensesgenerated considerablerevenuefor the

%2 See Bronwyn Hall & Rosemarine Ham Ziedonis, The Patent Paradox Revisited:
Determinants of Patenting in the U.S. Semiconductor Industry, 1980-1994 (National Bureau of Econ.
Research Working Paper NO. W7602, 1999) (discussing use of semiconductor patentsasbargaining
chipsto forestall potential infringement litigation).

3 0f course, somefirmssell researchtools, and seek patentson theseinventionsto makethis
business viable. Even when universities develop research tools with public funds, they may need
patent rights to entice private firms to produce and distribute these tools broadly to the scientific
community. Seediscussionsupra at .
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universitiesthat ownedthepatents, but itishard to seehow the patentsthemsel vesdid
anythingtoenhanceprofitability or otherwisemotivate subsequent research and product
development. (Indeed, the patent royalties imposed a modest tax on product
development.) Whenapublicly-funded technol ogy islicensedwidely and nonexclusively,
the centrd (if not only) function of thepatentisto generaterevenuefor the patent owner.
Becausegenerating revenuefor universitieswasnot thegoal of theBayh-DoleAct itis
worth consideringwhether researchthat iseffectively disseminated throughnonexclusive
licensing should be patented at all.

Of potentially greater concern, whenauniversity patentsafundamental research
platform pursuant totheBayh-DoleAct, thereisno guaranteethat theuniversity will
licensetheplatformnonexclusively. Tothecontrary, Congresswascareful inthetermsof
the Bayh-DoleA ct and subsequent | egisl ationtogiveuniversitiesdiscretiontogrant
exclusivelicenses, consstent withitsgoal of using patentsto motivatelicenseestoinvest
infurther technol ogy devel opment by protecting themfrom competition. Exclusive
licensngisoftenmorefinancialy attractiveto universitiesthan nonexclusivelicensing, not
only becauseexclusivelicensescommand higher royaties, but a sobecausefirmsaremore
willingtoreimbursefor patent costsand to provideadditional grant fundingtotheinventor
if they haveanexclusivelicense. A recent exampleisthepreviously noted patent on
primate embryonicstemcell linesheldby WARF.® Under an agreement that provided
amilliondollarsof research support for subsequent work by theinventor, WARF granted
anexclusivelicensefor commercial useof siximportant cell typesthat could bederived
fromthesecdl linestoasingleprivatefirm, Geron. (WARF now appearstoregret having
made this deal and isin litigation to reform its terms.)

Further obstacl esto subsequent R& D may arisewhensevera different firmshave
patent rightsininventionsthat must be combinedto makeuseof aresearch platform,
creating an anticommons, or patent “ thicket” problem.® A devel oper wishingtousesuch
aplatformmay havetoengagein protracted and costly negotiationwith multiplepatent
holders, each motivated to act strategically.*’

% Eisenberg, supranote __,at___

% Asnoted earlier, see supra __, divisional of the parent application specifically claims
human embryonic stem cells.

% See Michael A. Heller & Rebecca S. Eisenberg, Can Patents Deter Innovation? The
Anticommons in Biomedical Research, 280 ScieNcE 698 (1998).

57 See Arti K. Rai, Regulating Scientific Research: Intellectual Property Rights and the
Norms of Science, 94 Nw.U.L.Rev. 77, 125-129 (1999) (discussing difficulties in bargaining between
upstream and downstream researchers).
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Thecaseof singlenucl eotidepolymorphisms, or SNPs(singlebasepointswithin
thegenomeat whichthe DNA sequenceof individua sdiffers), providesagood example
of thisconcern. Collectionsof SNPsoccurring throughout thegenomeareauseful
resourcefor scientistssearchingfor genesinvolvedin specific diseases® SNPsal so
promiseto beuseful indevel oping diagnostic productsto predict patient responsesto
drugsor other treatments.® Inrecent years, variousbiotechnol ogy companieshave
identified, and sought patentson, largenumbersof SNPs, provoking concernonthepart
of both NIH and the pharmaceutical industry about the potential for bal kani zation of
intellectual property rightsin thisimportant resource.

Paradoxicdly, intheBayh-Doleerathe pharmaceutica industry hasenjoyed more
latitudethan NIH torespondtothisthreat effectively by placing SNPsinthepublic
domain. Pharmaceutical companieshavejoinedtogether withthenonprofit Wellcome
Trust, aU.K .-based, non-government partner inthe public Human GenomeProj ect that
isnot bound by theBayh-DoleAct, inaconsortiumto sponsor aSNP-identificationeffort
withexplicitinstructionsput theinformationinthepublicdomain. Unconstrained by the
Bayh-DoleAct, the SNPConsortium hascandidly avowed agoal of defeating patent
claimsto SNPs. Thewillingnessof privatefirmsinapatent-sensitiveindustry to spend
money to enhancethepublicdomainispowerful evidencethat intellectual property rights
intheresearchresultsthreatento creates gnificant barriersto subsequent researchand
product development. “°

[1l.  The Role of the NIH in Preserving the Public Domain

NIH sharestheconcernsthat prompted theformation of the SNP Consortium, but
theBayh-DoleActlimitshow it canaddresstheproblem. Beforethe SNP Consortium
stepped forward to save the day, NIH decided to allocate public funds for SNP
identification. But rather thaninvoking thecumbersome (and time-consuming) mechanism

% See, e.g., Leslie Roberts, SNP Mappers Confront Reality and Find it Daunting, 287
ScIENCE 1898 (2000).

% For a discussion of SNP-based “precision” therapies, see Allen D. Roses,
Pharmacogenetics and the Practice of Medicine, 405 NATURE 857 (2000).

“0 I ndeed, the SNP consortium is not the only recent example of the private sector stepping
forward to defend the public domain in the field of genomics. In the mid-1990s, the pharmaceutical
company Merck sponsored an effort to put information about DNA fragments known as expressed
sequence tags, or ESTs, into the public domain. More recently, the private sector has been
collaborating with the NIH in sequencing the mouse genome and making this sequence publicly
available.
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of makinganappeal abledeclaration of "exceptional circumstances' tojustify adeparture
fromtheusual presumptionof granteediscretionto pursuepatents, NI1H took adifferent
approach. Initsrequest for applicationsfor SNP-related grants, NIH stressed the
importanceof makinginformation about SNPsreadily avail abletotheresearch community,
askedgrant applicantsto specify their plansfor sharing data, material sand software,
specifiedthat theadequacy of theplanfor sharing and datarel easewoul d beconsidered
by NIH staff asoneof thecriteriafor anaward, and warned that NIH reservedtheright
tomonitor granteepatenting activity.” Thisapproachtoforestalling proprietary claimsof
granteeswasarguably inconsistent withthespirit, if not theletter, of theBayh-DoleAct.
Onseveral other occasions, theNIH, actingin conjunctionwith academic
researchers, hastaken actiontokeep basicresearchinformationinthepublicdomain
wi thout using themechanismsof theBayh-DoleAct. For example, leadersof theNational
Human GenomeResearchnstitute(“NHGRI"), together withtheWellcomeTrust and
academicresearchersat themaj or human genomemapping centers, resol vedin February
1996 that “ al humangenomic DNA sequenceinformation, generated by centersfunded
for large-scalehuman sequences, should befreely availableandinthepublicdomainin
order toencourageresearch and devel opment and to maximizeitsbenefit tosociety.” 42
NHGRI followed upwithan April 1996 policy statement making* rapidrel easeof data
into publicdatabases’ aconditionfor grantsfor large-scalehuman genomesequencing.®

NIH couldnot, however, gosofar astoforbiditsgranteesfromfiling patent
gpplicationswithout relying onthecumbersome* exceptional circumstances’ clauseof the
Bayh-DoleAct. Rather thantakingthisstep, NIH included astern statement initsApril
1996 policy that, asamatter of doctrineand policy, raw humangenomic DNA sequence
i nformation should not becons dered patentable. Thestatement dsowarnedthat NHGRI
would monitor whether granteeswerepatenting“ largebl ocksof primary humangenomic
DNA sequence’ and mightinvokethe* exceptional circumstances’ limitationinfuture
grants. Intheextraordinary context of theHuman GenomeProject, scientistswerewilling

41 National Institutes of Health RFA HG-98-001, M ethodsfor Discovering and Scoring Single
NucleotidePolymorphisms(Jan. 9, 1998) < http://www.nhgri.nih.gov:80/Grant_info/Funding/RFA/rfa-
hg-98-001.html> (visited August 1, 2001).

2 Eliot Marshall, Genome Researchers Take the Pledge: Data Sharing, 272 SCIENCE 477
(1996). This pledge, known as the “Bermuda resolution,” echoed conclusions reached in earlier
reports from the NIH Ad Hoc Program Advisory Committee on Complex Genomes and the National
Research Council (adivision of the National Academy of Sciences).

“ NHGRI Policy Regarding Intellectual Property of Human Genomic Sequence, April 9,
1996, availableatwww.nhgri.nih.gov/Grant_info/Funding/Statements/RFA/intellectual _property.html.
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to embracethislimited“ no-patenting” norm,*andtherewasnoreasontoinvokethe
“exceptional circumstances’ clause.Thehortatory effortsof NIH to constrain the zedl
of itsgranteesin pursuingintellectual property rightshavenot beenlimitedtotheHuman
GenomeProject. A moregeneral statement of “ Principlesand Guidelinesfor Sharing of
Biomedical Research Resources,” adopted by NIH in December 1999, al so attemptsto
guideNIH granteesinthedeployment of their proprietary rights. Theseprinciplesstate
that “theuseof patentsand exclusivelicensesisnot theonly, nor in somecasesthemost
appropriate, meansof implementingthe[Bayh-Dole] Act. Wherethesubjectinventionis
useful primarily asaresearchtool, inappropriatelicensing practicesarelikely tothwart
rather than promoteutilization, commercidization, and public availability.” ® Onefactor
that counsel sinfavor of widedisseminationof aparticularinventionisitsstatusas“ a
broad, enablinginventionthat will beuseful tomany scientists(or multiplecompaniesin
devel oping multiple products), rather than a project or product-specific resource.” 4

Thegoalsthat NIH hassought to promotethroughthesevarioushortatory
statementsurging widespread di ssemi nation of genomic DNA sequence, SNPs, and
researchresourcesarebroadly consistent with thestated goal of theBayh-DoleAct"to
promotetheutilizationof inventionsarising fromfederally supported research or
development."’ Arguably, however, theNIH hasacted outsidethescopeof itsstatutory
authority, leavingitself vulnerabletoapotentia lega challengefromarecacitrant grantee.

Consider,for example, theNIH’ ssuggestionthat it wouldfind thefiling of
university patents on large blocks of primary human genomic DNA sequence
“problematic.” Theonly legal authority that theNIH hasfor restricting patentingisthe
“exceptional circumstances’ clauseof theBayh-DoleAct. BecauseNIH specificaly chose
not torely upontheclumsy administrative procedurerequired by that clause, itssuggestion
hasnolegal import whatsoever. Thesameholdstruefor NIH’ sgeneral policy statement

4 Even university technology transfer offices, whoseinstitutional culture and self-interest
promote a commitment to patenting that is probably stronger than that of the research science
community itself, did not challenge the “no-patenting” policy. See Eliot Marshall, Genome
Researchers Take the Pledge: Data Sharing, 272 SCIENCE 477, 478 (1996) (noting that key university
patent officials endorsed policy). Someleading officersdid, however, admit to being wary of the* bad
precedent” that the April 1996 policy might set. Id. (quoting LitaNelsen of MIT).

45 Department of Health and Human Services, National Institutes of Health, Principles and
Guidelines for Recipients of NIH Research Grants and Contracts on Obtaining and Disseminating
Biomedical Research Resources. Final Notice, 64 FR 72090, _ (1999).

46 Other factorsincludewhether theinventionisprimarily useful asatool for discovery rather
than asan FDA-approved product or component of such product and whether theresourceisreadily
useable, without the need for private sector involvement in further development.

4735U.S.C. §200.
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of “ Principlesand Guiddlinesfor the Sharing of Biomedical Research Resources.” Indeed,
NIH hasnoauthority under theBayh-DoleA cttoissuebroadly applicablesubstantive
regulationsconcerningthelicensing of inventionsunder all of itsgrants(asdistingui shed
from specificdeterminationsinthecontext of particular grants). Congressspecifically
conferred the broader power to promulgate such regulations on the Commerce
Department, not thefunding agencies*® Thusquiteapart fromany conflict withtheBayh-
DoleAct sbroad deferenceto granteeinstitutionsconcerning patentingandlicensing, the
policy seems to have little legal weight.*®

That NIH hasenjoyed any successintheseeffortsto constraintheproprietary
strategiesof granteessofar may beduetothefact that itsstatementshavereflected norms
of freeexchangethat retain someforce, at | east among asubset of academicresearchers®
Researchers, and eventheir associated ingtitutions, might thereforevol untarily acquiesce
i nabiding by thesenormsof freeexchange, or at | east balk at mounting an open challenge.

But thereisgrowing evidencethat NIH may requireauthority beyondthebully
pul pitinorder to ensurecontinuing compliancewiththesenormsinthefuture. Consider,
for exampl e, therecent controversy over thebroad patent held by WARF on primate
embryonicstemcells. Althoughembryonicstemcellsarejust thetypeof broadly
applicableenabling technol ogy that should belicensed nonexclusively intheinterest of
promoting futureresearch and product devel opment, WARF chosetolicenseexclusively
some of themost important commercial rightsunder thepatent. Tobesure, theWARF
caseissomewhat unusual inthat theexclusivelicensee, Geron, provided crucia funding
at apointwhenthefedera government refused, on purported ethical grounds, tofundthe
research necessary to movefrom chimpanzeeand monkey cell linestohumancell lines.
But evenif thefedera government had providedal of thefunding, WARF might ftill have
decidedtolicensetheinventionexclusively, at | east with respect to certainfieldsof use,
rather thantofollow the Cohen-Boyer model of nonexclusivelicensing. AlthoughNIH
mightintheory exerciseitsmarch-inrightsto maketheinventionmorebroadly available,
theserightswould beheldinabeyanceuntil all court appeal sareexhausted, meanwhile
delayinguseof theinventioninresearch. Giventhislegal backdrop, itisunsurprisingthat

% 35 U.S.C. § 208 ("The Secretary of Commerce is authorized to promulgate regulations
specifying the terms and conditionsuponwhich any federally ownedinvention ... may belicensed on
anonexclusive, partially exclusive, or exclusive basis.")

4 See United States v. Mead, 121 S.Ct. 2164, 2170 (2001) (noting that administrative
implementation of aparticul ar statutequalifiesfor “ strong” deference under theChevrondoctrineonly
“when it appears that Congress del egated authority to the agency generally to make rules carrying
theforceof law, and that the agency interpretation claiming deferencewas promul gated in theexercise
of that authority.”)

% See generally Rai, Regulating Scientific Research, at .
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recent negotiationsbetween WA RF and NIH over useof embryonicstemcell linesin
researchleft WARF maintai ning tight control over commercial applicationsof the
technology.>

Aspatenting by universitiesgainsmomentum, thenormativebaselineinthe
academiccommunity concerning freeexchangesappearsto haveshifted. If 25yearsago
universitiesthoughtlong and hard beforefiling apatent application on suchafundamenta
discovery asgene-splicing, today universitiesunabashedly proclaimanentitlement to
control (and profit from) commercid useof their government-sponsored i nventionswithout
apol ogy for resulting restrictionson subsequent R& D. Inthisenvironment weexpect to
seeincreasi ng departuresfromnormsthat previously constrained proprietary behavior.

IV.  Enhancing the Legal Authority of NIH

Webdlievethat thetimeisripetodter theBayh-DoleActtogivefundingagencies
morelatitudeinguiding patentingandlicensngactivitiesof their grantees. Moregenerdly,
wewouldwel comerecognition by Congressthat patentingisnot alwaysor evenusually
the best way to maximizethesocid va ueof inventionsand discoveriesmadewith federal
funds. We highlight two particular candidates for statutory reform.

First, wewouldliberalizethestandardsand simplify therequired proceduresfor
anagency todepart fromthestatutory presumptionthat thecontractor may retaintitleto
aninventioninthetermsof particular grants. Thecurrent* exceptional circumstances’
language createsacl ear presumptionthat theagency should exerciseitspower torestrain
patentingvery infrequently.>? Thisparsimoniousapproach unduly constrainstheauthority
of agenciessuchasNIH tousefederal fundingto enrichthe publicdomain, whichmight
often(not merely inexceptional circumstances) better servethegoal of achieving
widespread disseminationand use. Oncethe*exceptional circumstances’ languageis
deleted, thesubstantivestandard set forthinthecurrent statutory language (permitting
departurefromtheusual rule"whenitisdetermined by theagency that restrictionor
eliminationof therighttoretaintitletoany subject inventionwill better promotethepolicy
and obj ectivesof thischapter") may beappliedfreeof thedated 1980 expectationthat it
will almost never beinvoked. Evenif anagency determinationunder theamended
language still required anadministrative processthat wassubject tojudicia review, there

51 Cite to agreement

52 Thus, even though courts would presumably have to show Chevron deference to an
agency finding of “exceptional circumstances,” such deference would beintension with theideathat
the agency is (by definition) not supposed to find exceptional circumstancesin too many cases.
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would no need for theagency to useits authority sparingly, and research coul d proceed
while the administrative process runs its course.

Withrespecttothe*marchin” provision, webelievethat thecurrent substantive
standardislessobjectionabl ethan the prescribed administrativeprocedure. Inparticular,
wesuggest altering therequirement that march-inauthority beheldinabeyancepending
exhaustionof al court appeal sby thegovernment contractor. Indeed, thetolerancefor
protracted delaysinherentinthecurrent processisat oddswiththetime-sensitivenature
of theinterestsrefl ected inthe substantivestandard, such asachieving practica application
of theinvention"withinareasonabletime" and"dleviat[ing] health or safety needs.” We
would not, however, suggest givinganagency march-inauthority beforeit facesany
judicia review. Unlikean agency determinationthat research should not be patented,
whichismadeat thegrant stage bef oreany i nventionshavebeen made, asubsequent
exerciseof march-inrightsdisturbssettled expectationsof granteesandlicenseesthat may
underlieinvestments. If theseexpectationsaretooreadily upset by theexerciseof march-
in rights, industry could become wary of investing in university-based technology.

It might beargued that restoring greater authority to agencieswouldreturnusto
theunhappy positionthat motivated Congressto passtheBayh-DoleAct 21yearsagoin
order toeliminatetheuncertainty and del aysassociated with agency discretionover the
patent rightsavail ableto contractors.> Giventhewidespread embraceof patenting by
bothuniversitiesand NIH intheintervening years, webelievethisdanger isquitesmall.
Moreover, our proposed amendment would not overturnthegenera presumptioninfavor
of allowing government contractorsto patentinventions. Itwouldsimply giveagencies
mor e authority todecidethat, inparticular cases, patentingisnot warranted, and streamline
proceduresfor makingand reviewingthesedecisions. Moregeneraly, itwould correct
adangerousovers mplification of how best toachievetheimportant policiesunderlyingthe
Bayh-DaleAct by recogni zing that patenting and exclusivelicensing arenot necessarily the
best way to go.

Another objectiontogreater agency discretion might turnonwhether agenciessuchasNIH
havetheinstitutional competenceto makeinformed and objectivedeterminationsregardingwhen
patentingisorisnotinthepublicinterest. NIH islikely to beaswell informed about theunderlying
policy issuesasuniversities, and better informed than other government actorssuch asCongressor
thecourts. Objectivity posesagreater concern. A skepticinfluenced by publicchoicetheory could

%3 For exampl e, the Senate report on the statute that woul d become Bayh-Dol e observed that
“[p]resently, there are at least 24 different patent policiesin effect in the Federal agencies. They are
frequently contradictory from agency to agency (and even sometimes within the same agency) and
have provento beformidabl ebarriersto organi zationsinterestedin participationin Government work.”
S.Rer.No. 96-480, at 2 (1979).
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arguethat becauseNIH, likeall political actors, hasaninterestinincreasingitsown power by
attracting morefunding, itwill repeatedly find apressing needfor public sector programs, evenin
researchareaswheretheprivate sector isalready operating. NIH mightinvokeostensibly public-
spirited argumentsfor publicfunding asameansof promoting widespread accesstoresearch
results, wheninfact theseargumentswoul d cover self-serving effortsto expand thescopeof itsown
research.

But inour view these public-spirited argumentshave considerabl eforce, and wewould
hesitateto disabl eresearch sponsorsfrom advancing them out of suspicionthat they may bedriven
by ulterior motives. Whenthewillingnessof privatefirmsto do research dependsontheir ability
torestrict thedissemination of researchresults, publicfunding may beessential toensurethat basic
resear chplatformsarewiddy available. That argumentsfor publicfundingof researchinthepublic
domainmightinfact bedriven by agency self-interest doesnot, inand of itself, detract fromthe
soundness of the arguments.

Rather than expanding the authority of funding agenciessuchasNIH to curtail the
proprietary claimsof their grantees, onemight addressthe problemspresented by the patenting of
upstream research discoveriesthrough substantivechangesinthepatent statute. Thechief benefit
of thisapproach - that it woul d affect patenting not only by publicly funded entitiesbut al so by
privately funded ones- isalsoitschief drawback. Inthepatent-sensitivebiopharmaceutical
industry, changesin patent | aw threatento upset al egal regimethat haspromoted substantial and
valuableinvestmentsinR& D. Suchchangesmight bejustifiedif onbaancethey havetheeffect of
promoting R& D, but itisdifficulttofine-tunethepatent statuteto achievejust theright balance. If
Congresswereto get thebalancewrong, they could undermineresearchinvestmentsinanindustry
that dependsheavily onpatentingtoreturnvaluetoinvestors. By contrast, NIH determinationsto
restrict patenting by itsgranteeswouldnot limit NIH'sownwillingnesstoinvestinresearch, and
wouldaffect theprivatesector only indirectly. NIH-directed publicreleaseof informationinafield
might,for example, makeit harder for privatefirmsto obtan patentsinthat areaandthereby limit
the profitability of smilar privateresearchinvestments. Toplacethisconcerninproper perspective,
it bearsnoting that theeffortsof NIH and the pharmaceutical industry toenrichthepublicdomain
i ngenomicshavenot prevented theemergenceof arobust privategenomicsindustry, and may well
have promoted it.

CONCLUSION

Patentsonresearch discoveriesimposecostson R& D, and thesecostsmay well exceed
any social benefitsthat they offer intheformof motivating further privateinvestment in product
development. It makeslittlesenseto entrust decisionsabout whento patent theresultsof
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government-sponsored research totheunbridled discretion of ingtitutionsthat arenot motivatedto
weighthecostsagainst thebenefits. A moresens bleapproachwould giveresearch sponsorssuch
asNIH moreauthority torestrict patenting of publicly-funded researchwhen such patentingismore
likely toretard than promote subsequent research and devel opment. A publicresearchsponsoris
particularly likely toinvokesuch authority to promotefreedi ssemination of discoveriesmadeinthe
course of grantsto pursuethedevel opment of fundamental knowledgeandresearchtoolswiththe
goal of enablingwide-ranging further investigation. Asalikely sponsor of suchfutureinvestigation,
the agency will bemotivatedtokeepitscostsdown, andthisgoal will often bebetter served by
restricting patents. A conspicuousrecent exampleis”raw” DNA sequencedatageneratedinthe
courseof theHuman GenomeProject, afundamental resourcefor muchfuturebiomedical research.
Althoughinthisparticular setting NIH hashad some success, despitetheconstraintsof the Bayh-
DoleAct, initshortatory effortsto restrict patenting of thisfundamental information, hortatory efforts
that rely on self-restraint by universities may no longer be sufficient.



The Architecture of Innovation
Lawrence Lessigt

Every society hasresourcesthat arefreeand resourcesthat arecontrolled. A freeresource
isonethat anyoneequally cantake; acontrolled resourceonecantakeonly with the permission of
someone else. E=M C2isafreeresource. Y oucantakeit and useit without thepermission of the
Einsteinestate. 112 Mercer Street, Princeton, isacontrolledresource. Tosleepat 112 Mercer
Street requires the permission of the Institute for Advanced Study.

A timeismarked not so much by theideasthat areargued about, but by theideasthat are
takenfor granted. Thecharacter of an erahangsonwhat oneneed not question; thepowerina
particular moment runs with the notions that only the crazy would draw into doubt.

Sometimesthat’ sjustfine. I’ mhappy thequestion of infanticideisoff thetable; how
extraordinarilytediousitwouldbeif wehad regularly to debatewhether wewanted tobea
democracy. Inthelanguageof computer programming: Itisagreat and val uablethingthat certain
socid ided sget compiledintosocid life; itisan advantagethat everything need not at every moment
be interpreted.

But sometimesasoci ety getsstuck becauseof anideait can’ t quitequestion, or dislodge.
Sometimestheideasticksthesociety. Andwhenthat happens, thehardest part of political
action—thehardest part of changing apart of society—isto get peopleto seehow thistakenfor
grantedideamight bewrong. Toget peopleto believethat theremight be something contestable
about what seemed unquestionable; or evento get themto seethat thestory ismorecomplex than
thesimple—itsmorning, sameasit ever was, |’ mabout to befed—accountthatis, for most,
undeniable.

And soitiswith us.

Weliveinanerawhentheideaof property isjust suchathought, or better, just suchanon-
thought; whentheimportanceandvalueof property istakenfor granted; whenitisimpossible, or
atleastfor us, very hard, toget anyoneto entertainaview whereproperty isnot central; whento

! Professor of Law, Stanford Law School. Originally given asthe Frey Lecture, Duke Law
School.
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guestiontheuniversality andinevitability of completepropertizationistomark yourself asan
outsider. Asan alien.

| don’t meanthedebatecrystallized by feminismgeneraly, or theDeaninparticular. | don't
mean thequestion of commodification, or whether weconceiveof socia relationsasproperty rights.
That is afundamentally contested discourse, rich with possibility and profoundly important.

| mean something much moremundane. Something muchmoresimple. | meanthequestion
of property inresources. Thequestionwhether resourcesshould becontrolled—or moreproperly,
how they should be controlled.

For about thisquestion, thereisapparently nodebate. AsY aleProfessor Carol Roseputs
it,weliveinatimewhentheviewisthat “thewholeworldisbest managed whendivided among
privateowners.” Themost creativeof our publicpolicy mindsget turned tothequestion of how best
to divide up resources. The assumption is that well divided resources will always work best.

Wehavethisview—thistakenfor granted, background view—becausefor thelast hundred
years,we' vedebated arel ated question, and that debate hascometo anend. For thelast hundred
years, thequestion exciting political philosophy hasbeenwhich system of control worksbest.
Shouldresourcesbecontrolled by thestate, or controlled by themarket. Andthisquestion, weall
rightly believe, hasbeenanswered. Inal but afew case, for awiderangeof reasons, weknow this:
that themarket i sabetter tool for controlling resourcesthanthestate. That betweenthetwo, there
is no real debate. The communists roll on the dustbin of history.

But thisconfidenceobscuresadistinct and morebasi c question. Thiscertainty about the
market over thestateleadsustoignoreanissuethat comesbefore. Not thequestion of which
systemof control isbest for any givenresource; but instead the question—should aresourcebe
subject to control at all? Not the market vs. the state, but controlled vs. free.

If communismvs. capitaisnwasthestruggleof the20" century, then control vs. freedom
will bethedebateof the 21% century. If our questionthenwashow best to control, our question
now will becomewnhether to control. What woul d afreeresourcegiveusthat controlled resources
don’'t? What is the value in avoiding systems of control?

Now thisisahard questiontoask, here. It’ sactually ahard questionto ask anywhere—as
itusually elicitsasheeplikestareamong most intheaudience. Butitishardtoask herebecause
here it’ s been asked, and answered, many times before.

Thecontrolledversusfreedebategetsrebornwithinlaw inan essay about thepublic
domain, penned by Professor L ange. Theparadox betweenthecontrolledandthefreeiscrystalized
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i nthefirst great book of theinformation era, by theromantically denying theromanceinauthorship,
Professor Boyle. Andthestruggleto preservethespaceof thefreeinthecoreof scienceandthe
periphery internationally has at its center the energy of Professor Reichman.

Andsohereistherea struggleof oneinvitedto Duketo speak of thingslearned from Duke.
Theexercisequickly fed slesslikeal ecture; morelikeanexam. Ateachmoment | fedd myself pulled
tolook upfor correctionor scoring; | sit spinning at my desk wonderingwhether thereisanything
newto say toaschool that remindsusabout how much of theoldthereisineverything new. But
then, foramoment, I’ mrelieved by thethought that if | say nothing new, thenyoud | will at least fed
vindicatedinyour view of how littlenew thereisinthework of any author, or at | east thisauthor.

But here’ stheway | want to take your arguments, and say something new. Put most
abstractly, | wanttotrand ateyour argumentsinto space; to placethemwithinanarchitecture. And
thentodemonstratethepointsyou’ veal ready madethrough themachineswe vecometoknow.
Throughthemachinesthat havedefinedthe potential for akind of freedomthat we, asaculture,
have not known for avery long time.

NY U Law Professor Y ochal Benkler isatheorist of freecommunicationwho saystothink
about asystem of communi cation asdivided amongthreelayers. Theselayersinterconnect; each
depends upon the other; any communication depends upon all three.

Atthebottom of thesethree, thereisthephysical layer—thewiresthat connect thephones
or thecomputers; thecableacrosswhichtel evision might bebroadcast; abovethat, thelogical
|ayer—the systemthat control swho getsaccesstowhat, or what getstorunwhere; and abovethat,
the content layer—the stuff that gets said or written within any given system of communication.

N oweach of theselayersin principlecould becontrolled or free. They would befreeif they
wereorganizedinacommons—organized sothat anyonecoul d get accessor equal terms, whether
they hadto pay (afixedand neutral charge) or not. They would becontrolledif they werethe
property of someoneel se—someonewho had aright to exclude, or togrant accessor not based
on his or her own subjective reasons.

Anddepending onwhether theselayersarefree, or are controlled, the communications
system that gets built differs.

Consider four possibilities as we vary whether each of these layersis owned or free.
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SoeakersCorner: Oratorsand loons gather every Sunday in Hyde Park’ s Speakers’
Corner to rage about something or nothing at all. It hasbecomeaL ondon tradition. Itisa
communication systemorganizedinaspecificway. Thephysica layer of thiscommunicationsystem
(thepark) isacommons; thelogical layer (thelanguage used) isal soacommons. And thecontent
layer (what thesenutssay) istheir owncreation. Ittooisunowned. All threelayersinthiscontext
are free; no one can exercise control over the kinds of communications that might happen here.

Madison Square Garden: Madison Square Garden isanother placethat peoplegive
speeches. But Madison Square Gardenisowned. Only thosewho pay get to usetheauditorium;
andtheGardenisnot obligatedtotakeall comers. Thephysical layer isthereforecontrolled. But
likespeakerscorner, boththelogical layer of thelanguageand the content that get utteredisnot
controlled in the context of the Garden. They too remain free.

TheTelephone System: Beforethe breakup, thetelephone system wasasingle-unitary
system. Thephysical infrastructureof thissystemwasownedby AT& T; sotoowaslogical
infrastructure—determining how and who you could connect to—controlledby AT& T. But what
yousaidonan AT& T phone (withinlimitsat |east) wasfree: The content of thetelephone
conversations was not controlled, even if the physical and logical layer underneath were.

CableTV: Finally, think of cable TV. Herethe physica layer isowned—thewiresthat run
the contentintoyour house. Thelogical layer isowned—only the cablecompaniesget todecide
what runsintoyour house. Andthecontent layer isowned—theshowsthat get broadcast are
copyrighted shows. All three layers are within the control of the cable TV company; no
communications layer, in Benkler’s sense, remains free.

Thisthenistherange. A communicationssystem, and hence, asystemfor innovation, could
beany of thefour, or of course, morethanthesefour. But thesefour set therangethat will besthelp
us understand a very specific example. The Internet.

Itiscommonpl acetothink about thel nternet asakind of commons. Itislesscommonplace
to actually have an ideawhat acommonsis.

By acommons| meanaresourcethatisfree. Not necessarily zerocost, butif thereisa
cost, it isaneutrally imposed, or equally imposed cost.

Central Parkisacommons. anextraordinary resourceof peaceful nessinthecenter of acity
that isanything but; an escapeand refuge, that anyone cantakeand usewithout the permission of
anyone else.
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Thepublicstreetsareacommons: onno one’ sschedulebut your own, you enter thepublic
streets, andgoany directionyouwish. Y oucanturnoff of Broadway onto Fifty-second Street at
any time, without a certificate or authorization from the government.

Fermat’ slast theoremisacommons. achallengethat anyonecould pick up; and compl ete,
as Andrew Wiles, after alifetime of struggle, did.

Opensource, or freesoftware, isacommons: thesourcecodeof Linux, forexample, lies
availablefor anyonetotake, touse, toimprove, toadvance. No permissionisnecessary; no
authorization may be required.

These are commons becausethey arewithin thereach of members of therelevant
community without thepermission of anyonee se. They areresourcesthat areprotected by aliability
rulerather thanaproperty rule. Professor Reichman, for exampl e, hassuggested that some
innovationbeprotected by aliability rulerather thanaproperty rule. Thepointisnot that no control
is present; but rather that the kind of control is different from the control we grant to property.

The Internetisacommunication system. It too hasthesethreelayers. Atthebottom, the
physical layer, arewiresand computers, and wireslinking computers. Theseresourcesareowned.
The ownershavecompletecontrol over what they dowiththeir wiresor computers, or wireslinking
computers. Property governsthis layer.

Ontopof thephysical layerisalogical |ayer—theprotocol sthat makethenet run. These
protocolsaremany, all chuckedintoasinglebox called TCP/IP. Their essenceisasystemfor
exchanging datagrams, but wemi sssomethingimportant about thesystemif wefocusexclusively
on the essence.

For atthecoreof thislogical layerisaprincipleof network design. Atthecoreof the
Internet’ sdesignisanideal called end-to-end. First articul ated by network architectsJerome
Satzer/David Reed/David Clark, end-to-end saysbuildthenetwork sothat intel ligencerestsinthe
ends, and the network itself remains simple. Simple networks, smart applications.

Thereasonfor thisdesignwassimple. Withe2e, innovation ontheinternet didn’ t depend
uponthenetwork. New content or new applicationscoul d runregardlessof whether thenetwork
knew about them. New content or new appli cationswoul d run becausethenetwork simply took
packetsof dataand movedthemalong. Thefundamental feature of thisnetwork designwas
neutrality among packets. The network was simple, or stupidinlsenberg’ ssense, and the
consequence of supidity, atleast among computers, istheinability todiscriminate. Innovatorsthus
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knewthat if their ideaswerewanted, the network would runit. That thisnetwork wasarchitected
never to allow anyone to decide what would be allowed.

Thismeansthat thislayer of thisnetwork—thisfeatureof thenetwork that distingui shedit
fromall that had beenbuilt before—built thisnetwork intoacommons. Onewasfreeto get access
tothisnetwork, and shareitsresources. Theprotocol sweredesignedfor sharing, not exclusiveuse.
Discrimination, attheheart of aproperty system, wasnot possibleat theheart of thissystem. This
system was coded to be free. That wasits nature.

Thusontopof aphysical layer that wascontrolled restsalogical layer that isfree. Andthen
on top of thisfree layer was a content later that is both free and controlled.

Thefreepartisall thecontent that effectively restsinthepublicdomain. Thefacts, data,
abandoned property, undiscovered theft—thisisthecontent that isopenfor thetakingandthat is
takenopenly. Butitalsoincludesapart dedicated to beopen: opensourceor freesoftware,
dedicated to be free.

Thisfreeresourcedoesmorethanentertain, or build culture; thisfreeresourceteachesthe
worldabout how thisresourceof thenet functions, or isfree. Likeevery web pagethat both
displays and carriesitssource, sothat itssource can becopied and modifiedfor different displays.

Thisfreecontent coexistswith content thatiscontrolled. Softwarethatissold; digital
content—music, movies, greeting cards—that iscontrolled. Y oucanlink tomp3.comandlistento
musi c that isfree; you canlink to amazon.comand read abook that iscontrolled. Thenetwork
does't caremuchwhat linking occurs. 1t' sneutral among thelinking, and theresult of thisneutrality
isamix.

This,then, isapictureof thecomplexity wecall thelnternet. Atthebottomisaphysical
layer thatiscontrolled; ontopof itisalogical layer that isfree; and ontop of bothisacontent layer
that mixes free and controlled.

Thiscomplexity buildsacommons. Andthiscommonshasbeenthel ocation of someof the
most extraordinary innovationthat wehaveseen. Notinnovationinjust the.com sense; but
innovationinthewayshumansinteract, innovationinthewaysthat cultureisspread, and most
importantly, innovationinthewaysinwhich culturegetsbuilt. Theinnovation of thel nternet—built
intoitsarchitecture—isaninnovationinthewaysinwhich culturegetsmade. L et the.comflame;
itwon’t matter tothisinnovationonebit. Thecrucial featureof thisnew spaceisthelow cost of
digital creation, and the low costs of delivering what gets created.
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Now | havedissected thiscommonsintotheselayersto hel pusseemoreprecisdaly just how
itwill beenclosed. Sofar my messagehasbeenfairly bright; but my brandispessimism, andsowe
need a good dollop of darkness.

Andthefactis, darknesshereisnot hardtofind. For thoughwehavejust begunto seehow
thisfreedomfunctions, wearequickly comingto seehow thisfreedomwill beremoved. These
layersmixingthefreeand thecontrolled arequickly becoming layersthat s mply mix differentkinds
of control.

Weareinthemidst of aprocessby which, throughlaw and throughtechnol ogy, these
featuresof thisinitial architecturearechanging. Becausewebelieve® thewholeworldisbest
managed whendivided among privateowners’ wearechangingthearchitectureof thenettoenable
itto bedivided and controlled; becausewebelieve* thewholeworldisbest managed whendivided
among privateowners’ weareexpanding and reinforcing control over content through I Plaw;
becausewebelieveasourideol ogy says, weareremakingthel nternet tofit thisideol ogy. Without
even pausi ng to understandit; without takingamoment to seehow it might actually work. Weare
map makers, who uponfinding thecity doesn’ t quitefit our map—anextrabuilding here, andriver
we didn’t expect there—proceed to remake the city to make sure it fits the map.

Consider these remakings.

| saidthat thecommonsthat fuel sinnovationisthecommonsthat existsat thelogical layer
of thenet. Thisisthecommonsconstituted by theprincipleof end-to-end; itisthecommonsthat
getsbuilt by aset of protocol sthat don’ t discriminate. Itisthe neutral platformuponwhich
innovation happens. And this neutrality is neutrality built into the code.

But thiscodeisnot given. Thecodegoverning anetwork isnot fixed. Thecodethat governs
at onetimecouldbereplaced by different codelater on. And moreimportantly, thereisnothing that
forcespeoplewho connect tothenet to obey theneutrality of thenet. Thereisnobrandcalled“the
Internet” that carrieswithit aset of assumptionsabout opennessand balance; thereisinstead a
basic set of protocols, that any is free to supplement with protocols added on top.

Any oneisfreetochangeit, and someimportant peoplearechangingit. For example,
providers of broadband services.
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As the Internet moves from the telephones—from modems and 28.8 or 56k
connections—to broadband—tofast, al wayson connections, thephysical layer acrosswhichthe
Internet travel sisdifferent. Thedominant technol ogy today for serving thisbroadband contentis
cable.

Nowascableconvertsitself to makeitself opentothelnternet, itismodifyingthe
architectureof thelnternetinanimportant way. Whiletheessence of thecommonsthelnternet was
neutrality, andsmplicity, theessenceof what thebroadband cablel nternet will beisthepower to
discriminatein content and services. Theaimof thisformof I nternet accesswill not beopennessand
neutral platforms; theaim of thisformof I nternet accesswill becontrol over thecontent that gets
played.

For example: Cablecompaniesmakeagreat deal of money streamingvideototelevision
sets. That isthecoreof their legacy monopoly power. Somethink it would beuseful tostreamvideo
tocomputers. Cablecompaniesarenot eager to seethisform of competition. Sothey imposedrules
on broadband users—no morethan 10 minutesof streaming video could becontractedfor at any
time. Whenthey aresmart, they said they wereworried about congestion. But whenthey were
honest they said something different. Said Somers, of AT& T, “wedidn’t spend 56 billiononacable
system to have the blood sucked from our veins’

Broadband providerswill ing st that thiscontrol istheir right—that nothing shouldinterfere
withtheir righttolayer ontothefreelogical layer asystemof control. Andabuddinglineof first
amendment doctrine (embraced and pushed by judgesintheDC Circuit) strongly supportsthis
claim.

Thesecasesare Blade-Runner-esque. Remember oneof themillionamazing puzzlesinthat
extraordinary filmisthed ow recognitionthat thesemachinesarehuman. Well heretoo, withcable
system, itistheincreasingrecognitionthat thesesystemstodeliver electricity areinfact first
amendment speakers. Wiresplusacertainlogicentail thepress; andthenintothemix comesthe
DC Circuit eager to bestow on this press long standing first amendment power.

Andhencewe should expect, asthel nternet movesto thisbroadband, that therules
governing theproviderswill bedifferent. Unlikethetelephonecompany, theseproviderswill be
all owedtodiscriminate; and discriminate, they will; andwhenthey do, thisopenfeatureof the
| nternet commonswill beremoved. Encl osed. Chopped up and sold of f. With theconsequencethat
innovation here will be different.
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That’ sachangeat thelogical |layer—or moreprecisely, aset of control sthat getslayered
onatthelogical layer. But thechangesarenot just here. Moredramatic, | essjustified, but more
likely arechangesat thecontent layer. Thesearethechangesmost remarked upon here. And hence
these will be abit easier to describe.

Thecontent | want tofocuson hereiscontrolled by copyright law. |deas, or moreproperly
inventions, get controlled by patent law; context, or expression of ideas, isregul ated by copyright.

Copyright law haschanged. Changed. Inthesensethat oak treeisachangeof theacorn,
modern copyright law is a change over the copyright law that was.

We should remember what that law was; here’ s what you'’ ve taught us.

Whentheunited stateswasformed, the constitution gavecongressthe power togrant
“authors’ exclusiverightsfor their “writings’ fora“ limitedtime’ to—asthecongtitution expresdy
dates, “ promoteprogress.” Thepromoteprogressclauseisuniqueintheconstitution’ senumeration
of powers, every other clausel eavesthe purposeunspecified; only thisclausesayswhat the power
must be used for.

Thefirstfedera copyright statutewasenactedin1790. That Act regulated the* printing” and
“vending” of “map[s], chart[s] and ... book[s]” foraninitia termof 14years. Whileinprinciple
anyone could violate the exclusive right to vend, in 1790, there wereonly 127 printing
establishmentsintheUnited States. Copyright wasnot automatic; registrationwasrequired; most
of theearly registrationswerefor scientificor instructional texts. Between 1790and 1799, 13,000
titleswerepublishedin America, but only 556 copyright registrationswerefiled. Morethan 95%
of publishedwork thereforefdl immediatey into the public domai n—including, of course, 100% of
foreignwork. Our outrageat Chinanotwithstanding, weshould not forget that until 1891, foreign
copyrights were not protected in America. We were born, in other words, a pirate nation.

Thusthelaw wasslight, aswastheactual scopeof protectiondlight. Copyright did not
protect derivativeworks; you couldtrand ateor adapt or abridgeor set to song copyrightedworks,
without thepermission of theauthor. Themonopoly rightsthat the 1790 statutegranted were
essentially protectionsagaingt pirate presses. Thetarget of theregul ation wasthepressthat would
takean Americanauthor’ sbook, and simply reproduceit without compensationtotheoriginal
author. Thesepirate pressesweretofocustheir energy onstealingfromtheBritishand French;
Americans were to be exempted from the pirate trade.




186 THE ARCHITECTURE OF INNOVATION [Lessig

Copyright haschanged. It nolonger islimitedto maps, chartsand books. It now touches
practically any creativework reducedtoatangibleform. It protectsmusi ¢, and performances, and
architecture, and certaindesign. It protectsmachineswritteninwords—wecal | that software—and
words written on machines — we call that the Internet.

Andit protectsthesecreativeactsnolonger for aninitia termof 14 years. It protectsthese
creative worksfor thelifeof author plusseventy years—whichmeans, for example, inthecaseof
Irving Berlin, atermthat exceeds 140years. It protectsthiswork not contingently; not, that is, upon
registration. It protectsit, andal creativework, automati cally—for atermthat doesnot havetobe
renewed, for alife that exceeds the author’s.

Andit protectsnot just against pirate publishers. The scope of copyright now protectsan
extraordinarily broad derivativeright. Theright totrand ate, with someworks, theright to perform,
theright adapt toaplay, or makeamovie—all thesearerightsthat now included withintheoriginaly
sparse “exclusive right” that the original copyright act granted.

Andfinally, becauseit doesn’ t protect only against pirate publishers, becausein 1909the
statuteshifteditsterms, to speak of “copies’ and not printing, and becausethetechnol ogy of
copying hasnow exploded to cover just about anything anyonedoeswithacomputer, thereach of
thisregulationisnolonger the 127 publishersthat existedin 1790. Thereach of thisregulationon
theright to speak extendstothe 127 millionwhotoday usecomputers. Thistiny regul ation of atiny
proportionof theextraordinary rangeof creativework in 1790 hasmorphedintothismassive
regulation of everyone who has any connection to the most trivial of creative authorship.

No doubt, and| certainly believe, much of theexpansein copyright over thepast two
hundredyearswascompletely justified under aproper reading of thebal ancetheframersmeant to
strike. Thoughthey didn’ t protect music, it would bewrong for usnot to protect music. | realize
there arethoseontheother s de—thosewho notethat whileour system of protection hasproduced
Brittany Spearsand Madonna, theframers' system of non-protection produced Beethovenand
maybethat meanstheframerswereonto something—nbut I’ mnot onthesideof freemusicif free
musi ¢ meansartistsdon’t get paid. Inmy view theissueisnot whether artistsget paid; theissueis
how. And Congresshasbeen correctinitseffortstoextendrightstoassureartistsget paid, soas
to assure a sufficient incentive to produce art.

Thusweshoul d noti cethisexpans on not somuchto opposeit, but torecognizeitsinertia.
Control isour direction, and our vel ocity hasbeen set. Something bigwill haveto happenif this
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inertiaistobechecked. Somethingsignificantintheculturemust block itif theinevitableit
promises—the inevitable of perfect control—is to be avoided.

| nstead, something bi g hashappened that hasaccel erated the pushto perfect control . And
paradoxically, andthe Boylesqueinuswill lovethe paradox, that something bigthat will push
copyright to perfect control isthis architecture of freedom we call the Internet.

For beforethelnternet, inmy humbleview, therewaslittlereasontoworry about the
emergenceof control. | realizethisisacontroversial view here. David Langewaslamentingthe
commonslongbeforeany of ushadlinkedwith html. Long beforeHilary Rosen becameachat-
room-slur, Langewasbuilding outrageat thetendency of | Plawyerstoover reach. Indeed, ina
passagefrom hisReclaimingthe PublicDomain, L angeat oncecapturesboth theessenceof where
arenow, withastyleand authority that remindsoneof CharlesBlack’ saccount of Brownv. Board:
Langetellsusof what weall know, but remindsusof how thelegal systemmakesitimpossibleto
say what we know:

Thedefendants, of course, wereobligedtotakeeach of these
claimsserioudy andtorespondtothemwith earnest denial srooted
firmlyinlaw. Butl anfreetorecognizethemfor theutter nonsense
they are. L egitimateworksdeserveprotectionfromreal threats.
But claimsof thiskind areso extravagantinrelationtothereality
fromwhichintheory they ought to spring that oneistempted not
merely todismissthemasnonsense, but to suggestinadditionthat
one day one of them ought to bemadethe subject of aserious
counterclaimfor punitivedamagesrooted in somesort of tort
designed expressly for the purpose, perhaps to be termed
"unconscionable overreaching."

Thusthepracticewecan’t escape seeingtoday isof courseapracticethat othershave
noticedfromtimeimmemorid. Theextremesof theRIAA werenotinvented by theRIAA. Lange
retellsinthesamearticletheextraordinary story of Warner BrothersthreateningtheMarx Brothers
whenGrouchowasconsideringaproductiontobetitled” A Nightin Casablanca.” For of course,
Warner Brothersbelievedit ownedthename* Casablanca’ , whichinspired Grouchotorespond
that hebelieved, sincetheMarx Brotherspredated Warner Brothers, that heowned theword
“Brothers” and Warner better back off.
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Y et thereisadifferenceintheseblusteringsof lawyerstoday, andthedifferenceisinthe
code. Notinthecodearchitected by east coast coders—| egidatorsin Washington—butinthecode
architected by west coast coders—thecodeof softwareandthecontrol builtintoit. Thedifference
isthat now thesesystemsof control canbebuiltintoan architecturethat must recognizethem; the
encodingsand control, asJamieBoylepuitsit, following Foucault, getinscribedintothewires. And
whenthisdisciplinegetsencodedintothewires, thenthisdisciplineishizarrely moreimportant than
whenitissimply theoverreaching of lawyers. Now theoverreaching of an ebook that saysyou can
read thison awindowsmachine, but not on Macintoshissomething morethanbluster. Itisaset of
control swiththepower of mathemati csbehindit—wecall that encryption—and now thesecontrols
have the power of law to defend them—we call that the Digital Millennium Copyright Act.

Thislayer of control isnew inthegame; thislayer isexplodingandthelaw isexpandingto
backitup. And hencenow, just at themoment that technology could enableabillionlife-like
innovations, abillioniMacscrafting moviesby remixing culturefromthepast, just at themoment
whenthetechnol ogy could makereal theideacapturedinanapplecommercia—rip, mix, andburn,
after al, asthecommercia ends, itisyour mus c—thetechnol ogy istaking that freedomaway. The
very sameiMacwhichappletriestosell withthispictureof freedom—ripmix andburn—is
encodedwith softwareto handle DV Dsthat does not enabletherip, mixing, or burning of
Hollywood’ smovies. Try toripmix and burnthat stuff and thesystemwill quickly crash. Control
of that content hasbeen encoded; and thissystem of “freedom” hasbeen encoded to respect that
control.

Thisistheconflict betweentwo picturesof thefuture. One, thefutureof imperfect control
at thecontent layer—musi cthat getsripped, mixed, and burned; theother, thefutureof perfect
control—of DV Dsthat get ri pped mixed and burned only asJack Vaenti allows. And my betis
withthefutureof perfect control. For aswell asaninfrastructurethat canhavecontrol layered onto
it—wecall that thel nternet; aswell ascodethat can build control into content—wecall that trusted
systems, or copyright management regimes; and aswell aslaw that will back upthecontrol that gets
builtintothecontent that getsserver acrossthisinfrastructure—wecall that theDMCA; aswell as
all thesetechnol ogiesof control, themoreimportant reasontobet onafutureof perfect control is
culture. Itisn’ tthewest coast codethat will matter most; itisn’ t theeast coast codethat will make
the difference; thereal issueistheculture, anditscode; thereal power isinaset of ideasthat isstill
taken for granted.
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For thisiswhat | spokeof at thestart, anditisthisthat will definetheend. |deasthat are
takenfor granted; that areunquestionedinthisculture; that to question, would render youanalien;
these ideas are the ideas that will make control the future.

For theseideastakefor granted theproperty inintellectual property; theseideashavelost
the distinctionthat our framersmadeclear—by speaking asthey did, not of intellectual property,
but of monopoliesand exclusiverights. That’ swhat acopyright or patentis—agovernment backed
monopoly, not over arivalrousor scarceresourcelikeland or applesor heated homes, but over a
nonrivalrousresourcethat the enlightenment taught usshoul d be shared among morethanthe
church. IPisnot P, but this truth islost on us.

Andsodeeplyisitlostthat wedon’tevennoticetheirony it produces. Wespeak of a
commons asifitisonly atragedy; werecall thepublicdomainasif itweresimply anechofrom
someromantic past; weembrace, asProfessor Rose says, theideathat thewholeworldisbest
managedwhendivided among privateowners, and weproceedtodividetheworld among private
owners. Most Americansagreewiththe Disney Corporationthat Mickey M ouseisDisney’ snow
andforever; they don’t even noticetheirony thenwhen Disney can makemillionsoff of Hugo's
creation, theHunch Back of NotreDame, or Prokofiev or Pocahontas. Soinvisibleispublicdomain
that wedon’tevenseeitwhenitiseverywherearound; soinvisibleistheideathat thefreemight
matter to creativity, that when it is enclosed, we are convinced thisis progress.

Our futureisthis. thefreespeech clauseof thefirstamendment will bereadtoentitlethose
who ownthewiresto changethelogical layer and makeit owned aswell; thefreecompetition
principleof the Sherman Actwill beread (by thesamecircuit wemight notice) toentitletheowner
of theplatformthat most affectsthislogical layer (that onecompany whosenamel havenot uttered)
tocodethat platformtodiscriminateasit wants; and thefreeculturethat wehaveseenflourishin
thiscommonsbuilt by thel nternet will be captured and controlled again by thosewho control most
of thecontent, and by thosewho succeedin congressinexpanding their control fromtheimperfect
to theperfect. Thefutureof control will get built by anides; theideathat property isgood somore
property isbetter. Itwill get sanctioned by aculturethat hasforgottenany distinction, andthatisso
blinded by what it hasforgottenthat it does not even noticewhenthemost extraordinary innovation
that our culturehasseensince Thoreau wasanamemost Americanscould spell isbuilt notonan
architecture of perfect freedom; notinaworldwhereevery layer isinthecommons; but al sonot
onanarchitecturewherecontrol wastherule; not onanarchitecturewhereevery layer wasowned:
but instead on an architecture that mixed freedom and control; that built property withina
commons; that got itslife from this mix of property and the commons.

Atevery layer, wearedisplacingthefreewith control; and thereasonsfor thisdisplacing
arenot hardtosee. Thisarchitectureof innovationthat wecall thelnternet threatensthesystems
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of control that thrived beforetherewassuch athing asthelnternet. Andthosewhoseinterestsare
most threatened by thisinnovationhaveralliedto underminewhat isspecia about thisinnovation.

Thisisnothing new withthelnternet. Inhisextraordinary work, thePrince, Machiavelli has
this to say about innovation:

Innovati onmakesenemiesof al thosewho prospered under the
oldregime, and only lukewarm support isforthcoming fromthose
who would prosper under thenew. Their supportisindifferent
partly fromfear and partly becausethey aregeneraly incredul ous,
never really trusting new thingsunl essthey havetested them by
experience.

Weallow thesechanges, they don’ t just happen. Westand back asthey occur, they don’t
happeninthenight. Welet them occur becausemost of usbelievethey should; control isgood,
better control i sbetter, these systemsof control arewaysto makesurethebetter comesfromthe
good.

Itisanattitudeand blindnessand apathetic resignation that permitsthischange. So
enamoredwearewiththeinvisiblehand, so convinced weareof thegeniusof property, soblind
we aretowhat makesinnovation poss bl e, that weall ow theundoing of themost significant chance
for something different that we have ever seen.

Whenl| talk about thislossin other places, most don’ treally getit. They clap politely, and
thenthey ask—what isinnovation?Y ou haven’ t defined thegoodininnovation?\What dowelose
when control isthe norm? What really is to be gained from freedom?

Thesearepeoplewho can’ timagineaworldwherecultureisanything but served. These
arepeoplefor whomtheideaof cultural productionisonly ever associated withthestate(asin
china) or thecorporation (asinaproduction department). Theseare peoplewho can’ timagine
culturebeing reproduced and recreated by individuals, or by small groupsworkingtogether, with
atechnology that enables a the remaking of culture.

Thesearepeoplewho havenot seenthefilmsof David L ange’ sstudents; who havenot
heardthepoliticsin JamieBoyle' swritings; who havenot begunto understand thelesson of the
harm to science taught by Jerry Reichman.
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Thesearepeoplewho havenot beento Duke. Andsol cometo Duketodolittlemorethan
report onawar wearelosing. Of aculturethat can’ t seethepotential that thisarchitecturepresents.
Of apolitics that scorns anyone who questions that uber vision of perfect control.

Theirony astounds. Wewinthecold war against state control soastoreentrenchthis
systemof control inthenameof themarket. Wefight battleinthenameof freespeech, only tohave
thosetool sturned over tothearsenal of thosewhowould control speech. Wedefendtheideal of
property, andthen confuseitslimits, and extenditsreach to aspacenoneof our founderswould
ever have imagined.

Wemovethoughthismoment of anarchitectureof innovation, toonceagainanarchitecture
of control. Without noticing; without resistance; without a question.

Thisyoumay noticeisacontradictioninour tradition. Y ou might betemptedtothenrepeat my
favorite line from Jamie’'s book,

“| havenothing against contradictions, someof my best friendsare
contradictions.”?

Thisisacontradiction we should be against. Y et, we, Americans, are not.

2 James Boyle, Shamans, Software and Spleens 169 (1996).



Through the Looking Glass:

Alice and the Constitutional Foundations of the Public
Domain

Y ochal Benkler

The White Rabbit

AliceRandall, an African Americanwoman, wasordered by agovernment official notto
publish her criticism of theromanti cization of theOld South, at | east not inthewordsshewanted
touse. Theofficial wasnot oneof themany in Congressandthe Administrationwho sharethe
romantic view of theConfederacy. It wasafedera judgein Atlantawhotold Randal | that shecould
not writeher critiqueinthewordsshewanted to use—ajudgeenforcing copyright law. Randall is
the author of abook namedTheWind DoneGone. Init, shetellsastory that takesoff fromGone
withtheWindfromthe perspectiveof Scarlet O’ Hara' smulatto half-sister. In2001, morethan
fifty yearsafter Margaret Mitchell died, yearsafter theorigina copyright for thebook would have
expiredunder thelaw asit waswhenMitchell wroteit, afederal districtjudgeordered Randall’ s
publisher notto publishthebook. TheCourt of A ppeal then overturnedtheinjunctionasaprior
restraint.

Off with His Head!

Dmitry SklyarovisaRussian programmer facing the prospect of an Americanjail because
he wrote software that lets people read books that they are not allowed to readA dobe
Systemsgot thegovernment to prosecute Sklyarov, becausehemadeit possiblefor peopletoread
documentsthat Adobehad encrypted sothat they could only beread withitseBook reader
program. TheDigital Millennium Copyright Act (DM CA) makesit acriminal offensetoprovide
softwarethat | etspeopleread digitized bookswith equi pment that isnot licensed to decrypt the
books by the personwho encryptsthem. TheDM CA doesnot exempt peoplewhowritesoftware
that readerscan usetoread booksthat they areperfectly privilegedtoread. It doesnot matter that
the personwhowantsto read thebook ownsacopy of it. It doesnot matter that thepersonwho
wantsto quotefromabook or aDV D wantstodo soinamanner that i spermitted under copyright
law, say, under thefair usedoctrine. It doesnot even matter if theencrypted materialsareinthe
public domain—Iike Alice in Wonderland.

Adobewantedtodemonstrate how useful itseBook reader woul d beto publisherswho
wantedtodistributetheir booksdigitally. Soittook adigital book it couldget for cheap—Alice
inWonderland. Theoriginal text wasinthepublicdomain. It had already beendigitized and
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proofread by volunteersworking aspart of the Gutenberg Project.! All that Adobeneededtodo
wastakethisfreetext, wrapitinitsdigital code, andpresto, acheap and effectivedemonstration
of how itstechnology could help copyright owners. Thecover sheet of theclosed edition of Alice
isimmensely instructive. It explainstothereadersthat they may not give, lend, quote, or print out
acopy of this public domain work.

What, exactly, isyour problem?

EdwardFeltenisacomputer scientist at Princeton. Ashewaspreparingto publishapaper
onencryption, hereceived athreatening | etter fromthe Recording I ndustry A ssociation of America
(RIAA), telling him that publication of the paper constituted a violation of the DMCA.

The musicindustry had spent substantial sumson devel opingencryptionfor digital music
distribution. Inorder totest thesystembeforeit actually entrusted musicwiththiswrapper, the
industryissuedapublicchallenge,invitingall cryptographerstotry tobreak thecode. Felten
succeededindoing so, but did not continuetotest hissol utionsbecausetheindustry required that,
inorder to continuetesting, hesignanondisclosureagreement. Feltenisanacademic, nota
busi nessperson. Heworksto makeknowledgepublic, nottokeepit secret. Herefusedtosignthe
nondisclosureagreement, and preparedto publish hisfindings. Ashedidso, hereceivedthe
RIAA’sthreateningletter. Inresponse, heasked afederal district courtto declarethat publication
of hisfindingswasnotaviolationof theDMCA. TheRIAA suddenly redizedthat tryingtosilence
academic publication of acriticismof theweaknessof itsapproachto encryptionwasnot thebest
litigation stance, and moved to dismissthe caseontheunderstanding that it woul d neverdreamof
bringing suit.

* % *

Thispaper doesthreethings. First, it outlinesthegeneral framework of therel ationship
betweentwo congtitutiona provisons—Articlel, Section8clause8 andthefirst amendment—and
congress spower toregul atetheuseof informati onand cultural resourcesthroughtheinstitutional
formof exclusiveprivaterights. Second, | explainwhy itisappropriate, asanormativematter, to
requireclosejudicial scrutiny of congressional useof thisparticular formof regulation. Third, |
identify six specific pressure points currently bearing on this framework.

l. Genera Framework

! The Gutenberg Project is an effort involving hundreds of volunteers who find books no longer
covered by copyright, scan them and proofread them so asto make them freely available on the
web.
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Copyright law isdefined by constant tensionsbetween exclusiveprivaterightsontheone
hand and thefreedomto read and expressonesel f asonewishesontheother hand. Asamatter
of economics, copyright representsatens on between theadvantagesof market-based production
of informationand cultural goodsontheonehand andtheintrinsi climitationsof property rightsas
ingtitutional solutionstothe public goodsproblem of information productionontheother hand. As
amatter of political morality copyright supportsdemocracy by creatingagroundingfor sometypes
of expressionthat areindependent of government patronage, but indoing soimposessubstantial
risks of harm to democracy and individual autonomy.?

Thesetensionsaremediated by two constitutional provisions: Articlel, Section 8, Clause
8 of the Constitution (the “ Exclusive Rights Clause”),® and the first amendment’ s speech clause
Becauseof physical and economic characteristics, information and cultureare, absent law tothe
contrary, largely availablefor anyoneto useasand whenthey please. For good reason, andwithin

2 The past decade or so has seen agrowing literature critical of exclusive private rights along these
dimensions. Anincomplete and largely idiosyncratic list includes James Boyle, A Politics of
Intellectual Property: Environmentalism For the Net? 47 Duke L.J. 87 (1997). Julie Cohen, Examined
Lives: Informational Privacy and the Subject as Object, 52 Stan. L. Rev. 1372 (2000); Rosemary J.
Coombe, Objects of Property, Subjects of Politics: Intellectual Property Laws and Democratic
Dialogue, 69 Tex. L. Rev. 1853, (1991); Niva Elkin-Koren, Cyberlaw and Social Change: A
Democratic Approach To Copyright Law In Cyberspace, 14 Cardozo Arts & Ent. L.J. 215, (1996);
William Fisher, Reconstructing the Fair Use Doctrine, 101 Harv. L. Rev. 1659 (1988); David Lange,
Cyberspace and its (Dis)Contents: The Future of an Illusion

http://webserver.law.yal e.edu/censor/lange.htm; Lawrence Lessig, Code and Other Laws of
Cyberspace (1999); Jessica Litman, Reforming Information Law in Copyright's Image, 22 U. of
Dayton L. Rev. 587 (1997); Michael Madow, Private Ownership of Public Image: Popular Culture
and Publicity Rights, 81 Cal. L. Rev. 125 (1993); Eben Moglen, Anarchism Triumphant (1999)
http://emoglen.law.columbia.edu/publications/anarchism.html; Pamela Samuelson, Is Information
Property? 34 Communications of the ACM 15 (1991).

3 aka“the Patents and Copyrights Clause” or the “ Intellectual Property Clause.” | think “the
Exclusive Rights Clause” is better for two reasons, one trivial, one significant. Thetrivial pointis
that neither the historical terms-of-art patents and copyrights—well known at the time of the
constitution’ s drafting—nor the anachronistic term “intellectual property” isused in the clause.
The clause actually refersto granting “exclusiverights.” There are two functional reasons for
shifting our usage to the original term from either of the more common terms. First, it is broader
than the technical terms—implying that the clause isintended to govern all exclusiverightsin
information, not only those that formally are called patents or copyrights. Thisisclearly the
correct understanding of the scope of the limitations the clause places on Congress when it enacts
exclusiverightsin information. Second, it is more neutral about the desirability of the rights
enacted than the term “intellectual property.” Aswe stand at the beginning of the 21% century,
“property” has come to be seen as almost universally abeneficial institutional device to manage
physical resources. By calling the cluster of regulations of information production and exchange
that give private parties exclusive rights to control information “ property,” we endow it with an
inevitability and desirability that are not justified by either economic theory or empirical evidence.
Better to use the descriptive term—exclusive rights—and subject any given set of exclusive rights
to atype of set of information or cultural goodsto neutral inquiry asto whether these particular
rightsarein fact beneficial.


http://webserver.law.yale.edu/censor/lange.htm
http://emoglen.law.columbia.edu/publications/anarchism.html
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the constitutional constraintsimposed by thetwo provisions, Congressmay deviatefromthis
baseline. No one expressed this more poetically than Thomas Jefferson:

Thatideasshouldfreely spread from oneto another over theglobe, for themoral and
mutual instruction of man, andimprovement of hiscondition, seemsto havebeenpeculiarly
and benevol ently designed by nature, when shemadethem, likefire, expansibleover all
space, without lesseningtheir density inany point, andliketheair inwhichwebreathe,
move, and haveour physica being, incapableof confinement or exclusiveappropriation.
I nventions then cannot, in nature, beasubject of property. Society may giveanexclusive
righttotheprofitsarisingfromthem, asan encouragement tomento pursueideaswhich
may produceuitility, but thismay or may not bedone, accordingtothewill and convenience
of the society, without claim or complaint from anybody.*

Theroleof theCondtitutionistoddimit thecontoursof thegrant of exclusiverights,
andto constrain Congress spower toregulate, in pursuit of “thewill and convenienceof society,”
the use information and cultural materials.

The ExclusiveRightsClauseoperatesasathreshol dfilter on congressional attemptsto
createexclusiveprivaterightsininformation. Uncharacteristically for Articlel, muchof itstextis
involved notingranting power, butindelimitingit. Thepreambletakesaspecific standonthe
theory underlying Americanexclusiverightsininformation. Congressisempoweredtogrant
exclusive rights" To promotethe Progressof Scienceandtheuseful Arts.” Oursisaself-
conscioudy utilitarian, not moral, theory of suchrights, cons stent with the sentimentsexpressedin
Jefferson’ slettersandthosemoregenerally prevalent at thetime,>and hassobeeninterpreted by
the Supreme Court, which hasheld that “ the primary obj ectiveof copyrightisnottorewardthe
labor of authors, but ‘to promote the Progress of Science and useful Arts.’”®

Over acentury of unanimous SupremeCourt opi nionshasinterpreted thetextua framework
of theExclusiveRightsClauseasimposing aset of threshol d attributesthat acongressional law
creating exclusveprivaterightsininformationmust haveinorder tofall withinthegrant of Article
l,sec. 8, cl.8.” TheTrademark Cases®werethefirstinstanceinwhichtheCourt heldthat the

4 Letter to |saac M cPherson, quoted in Graham v. John Deere Co, 383 U.S. 1, 8 (1966).

® Walterscheid.

5“1t may seem unfair that much of the fruit of the compiler's labor may be used by others without
compensation. As Justice Brennan has correctly observed, however, thisis not "some unforeseen
byproduct of a statutory scheme." Harper & Row, 471 U.S,, at 589 (dissenting opinion). It is, rather,
"the essence of copyright,” ibid., and a constitutional requirement. The primary objective of
copyright is not to reward the labor of authors, but "to promote the Progress of Science and useful
Arts." Art. 1, 88, cl. 8. To this end, copyright assures authors the right to their original expression,
but encourages othersto build freely upon the ideas and information conveyed by awork.” Feist
Publications, Inc. v. Rurd Tel. Serv. Co., Inc., 499 U.S.340, 349-50 (1991).

"Trade-Mark Cases, 100 U.S. 82 (1879); Feist Publications, Inc. v. Rural Tel. Serv. Co., Inc., 499
U.S.340, 346-47 (1991); Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 U.S. 141, 146 (1989);
Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225, 230-31 (1964); Compco Corp. v. Day-Brite
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clauseimposesaffirmativeconstraints—inthat case, originality—on Congress spower to create
exclusive rights. Most clearly, the Court outlined the content of these constraintsinGrahamv.
John Deere Co.:°

The Congressintheexerciseof the patent power may not overreachtherestraintsimposed
by thestated constitutional purpose. Nor may it enlargethe patent monopoly without regardtothe
innovation, advancement or socia benefit gained thereby. Moreover, Congressmay not authorize
theissuanceof patentswhoseeffectsaretoremoveexistent knowledgefromthepublicdomain, or
torestrict freeaccessto materia sal ready avail able. Innovation, advancement, and thingswhich add
tothesum of useful knowledgeareinherent requisitesinapatent systemwhich by constitutional
command must " promotetheProgressof .. . useful Arts." Thisisthestandard expressedinthe
Constitution and it may not be ignored.*°

Thisreading of theclause—that requiresthat anexclusiveright at least plausibly encourage
information production, andthat restrainssuch rightsfromremoving, or burdeningfreeaccessto
materialsalready inthe public domain—isonethat the Court hassincereaffirmed, again,
unanimously.**

Furthermore,thisconstraintissubstantive, notformal. It applieswhenever Congress
attemptsto enact exclusiverightsininformation, whether or notit formally invokesthe Exclusive
RightsClause. WhileCongressmay regul ateinformation marketsunder theCommerceClausg, it
may do so by creating exclusiveprivaterightsininformationinaway that circumventsthe
substantivelimitationsplaced onitspower by theExclusveRightsClause. Thislimitationrequires
that regul ationsenacted under thecommerce power bedifferentinkind, not only in subject matter
and degree, fromtheexclusiveproperty-likerightsthat arethesubject of the ExclusiveRights

Lighting, Inc., 376 U.S. 234, 237-38 (1964). For discussions of the limitationsimposed by Artilel,
Section 8, Clause 8 of the Constitution see  MallaPollack, The Right to Know?: Delimiting
Database Protection at the Juncture of the Commerce Clause, the Intellectual Property Clause and
the First Amendment, 17 Cardozo Arts & Ent. L.J. 47, 50-54 (1999); Malla Pollack, Unconstitutional
Incontestability?: The Intersection of the Intellectual Property and Commerce Clauses of the
Congtitution: Beyond a Critique of Shakespeare Co. v. Silstar Corp., 18 Seattle U. L. Rev. 259, 260
(1995); Theodore H. Davis, Jr., Copying in the Shadow of the Constitution: The Rational Limits of
Trade Dress Protection, 80 Minn. L. Rev. 595, 596 (1996); David L. Lange, The Intellectual Property
Clause in Contemporary Trademark Law: An Appreciation of Two Recent Essays and Some
Thoughts About Why We Ought to Care, 59 Law & Contemp. Probs. 213, 232 (1996); Julie Cohen,
Copyright and the Jurisprudence of Self-Help, 13 Berkeley Tech. L.J. 1089, 1130-35 (1998).

8 Trade-Mark Cases, 100 U.S. 82 (1879).

9383 U.S. 1(1966).

01d,, at 5-6.

1 Feist Publications, Inc. v. Rurd Tel. Serv. Co., Inc., 499 U.S. 340, 346-47 (1991); Bonito Boats, Inc.
v. Thunder Craft Boats, Inc., 489 U.S. 141, 146 (1989).
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Clause2 Whilethisdoesnot meanthat every technical aspect of theExclusiveRightsClause—like
thefixation requirement—condgrainsCongresswhenit actsunder theCommerceClause, plainly “the
CommerceClausecannot beused by Congressto eradi catealimitation placed upon Congressin
another grant of power”—to wit, Exclusive Rights Clause.

Thefirstamendment operatesasan overlay—asecondlevel of analysisof lawsthat pass
theinitial thresholdfilterimposed by theExclusiveRightsClauseof Articlel. Thisanalysisismore
context sengitive, andrequiresfor any givenlaw that thegovernment justify itsregul ation of theuse
of informationand cultural goodsintermsthat arelargely understoodto bethe*intermediate” level
of scrutiny appliedinTurner Broadcasting System. Aswasthecasewiththemust carry rulesat
issueinTurner, copyright or smilar lawsareusually benigninintent—their purposeistoenhance,
rather than constrain speech. They arealso usually content neutral . First, they mark for regulation
informationor cultural material sonthebasi sof thehistory of their origination—thefact that they
were" authored.” Second, theform of theregulationisusually aprohibitiononusingtheprotected
materialsinapre-stated variety of ways, absent permissionof anidentified party (theright holder).
| say usually, becauseoneof thecurrent pressuresonthisgeneral framework comesfromtheanti-
deviceprovisionof the DM CA—under whichanumber of current cases, including theSdyarov,
Felten, andDeCSScases, arebeing decided. That provision, asappliedto softwareprogrammers,
may better bedescribed astaking theform of acontent-based prohibition of usingaparticular
professional language—code—to describe actsthat the government deems particularly
har mful—namely, decryption of specifickindsof encryption, thoseintended to protect copyrighted
materials. Forthemoment | will putthisproblemaside. Itisathorny one, and | will returntoit
in the third part of this paper.

Inorder to passmuster under theTurner standard, the government must show that the
statute (1) servesanimportant governmentinterest (2) inamanner nomorerestrictivethan
necessary . Tofulfill thefirst prong of thetest, it must beshown “that therecited harmsarereal,
not merely conjectural, andthat theregul ationwill infact alleviatetheseharmsinadirect and
materid way.” Thesecond prong requiresthat “ themeanschosen do not ‘ burden substantially
morespeechthanisnecessary tofurther thegovernment'slegitimateinterests' ”.** Thisdoesnot
meanthat inevery casethespecificuseby theuser, and thespecificexclusiveright claimed must

2 This differencein kind is nowhere more clearly articulated than in the differentiation provided by
the Court between what kind of laws regulate commerce, and what kind of laws arein effect
exclusive privaterights. Bonito Boats, 489 U.S. a 157-59.

18 United Statesv. Moghadam, 175 F.3d 1269, 1280 (11th Cir. 1999) (the Court there treated the
fixation requirement as not central to the Exclusive Rights Clause, and hence held that the anti-
bootlegging statute at issue there, which did not comply with the fixation requirement but was
enacted under the Commerce Clause, wasvalid. Its decision implied that were another, central
requirement of the Exclusive Rights Clause, like originality, implicated, the outcome would have
been different).

1 Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 662 (1994).

21d, at 664.

6 1d., at 662.
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beconsdered afresh. Thismuchwelearned fromHarper & Row.” But it al sodoesnot meanthat

the contoursof copyright law—theexclusiverights, thevariousdetailed political deal sbetween
stakeholders, arecategorically exempt fromfirst amendment review, asrecently held by the Court
of Appeal for the District of ColumbiainEldredv. Reno.® That positionisuntenable. All one
need doisimagine Congressamending the Copyright Act sothat thedefinition of “awork” will

includethesentence, “ except that nothing shall bedeemed awork of authorshipif theauthor isat

the timeof authorship, or waswithinthe preceding 10years, aRepublican member of Congress.”

(Andif theviewpoint biasmakestheana ogy too easy, imaginethesamecourt of appea confronted
withacopyrightlaw that addsto Section 107 “ Any useof awork iscategorically afair useif the
copyrightinthework isheld, directly or indirectly, by any personwho holdsthecopyrightsinmore
than 10% of theworksinthesamemarket asthework used.”*°) The Court inHarper & Row
refusedto cresteaspecia first amendment defensein copyright, “[i]jnview of theFirst Amendment
protectionsal ready embodiedinthe Copyright Act'sdistinction between copyrightableexpression
and uncopyrightablefactsandideas, andthelatitudefor schol arship and comment traditionally
affordedby fair use. . ..”? Nothinginthat opinionsuggeststhat if Congressweretoabolishthe
ideaexpressiondistinction, or severely constrain“thelatitudefor schol arship and comment
traditionally afforded by fair use,” that itsdecisionto do sowould beexempt fromfirst amendment
review.

The contoursof copyright law, theshapeof theprohibitions, must bejustifiable, under the
Turner standard, asaproper regul ation of theuseof theinformationor cultural material sat stake.
Thistestisnot only applicableto changesinthelaw, but al soto existing rightsasthey areapplied
to categoriesof cases. Whether or not in principlesampling for afew secondsor using part of a
poster for anumber of secondsinatelevisionshowisorisnotafair use, at least whenacategory
of casesisbeing devel opedincasdaw, requiresan anaysisof whether fair uselaw, thusinterpreted,
would cohere with the first amendment.

I1. Political Theory of the Constitutional Limitations on Exclusive Rightsin Information

Why, onemight ask, isitjustifiedtohavesuch extensivejudicia review of thecreationand
definition of exclusiverightsininformation? At somelevel, theanswer isprovided by thestoriesat
the beginning of thispaper. AliceRandall’ sfreedomto shatter acultural iconthat sheseesas
profoundly offensive, inthewordsand meansshedeemsmost effective, isnolesscompelling than
Paul Cohen’ srighttocriticizethedraft using hisparticular locution. Dmitry Sklyarov’ sphysical
freedomisat stake, taken sothat no onedevel opssoftwarethat all owsusersand courts, rather than
vendors, todecidewhenreading, quotation, and sharing of knowledgeisprivilegedandfair and
whenitisnot. Thesefreedoms, asisEdward Felten’ sfreedomto publishan academic paper, are

Y Harper & Row, Publishers, Inc., v. Nation Enters., 471 U.S. 539 (1985).

18 239 F.3d 372 (2001).

1% Compare the holding of another panel of the same court, within weeks of Eldred, in Time Warner
Entertainment Co., L.P. v. FCC, 240 F3d. 1126 (2001), of which more will be said below.

2 471 U.S. a 560.
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all central to our perceptionsof freedom of expression. They areall crispinstancesof thepressure
that exclusiverightsininformation placeonthefreedomtoread and expressonesalf asonedeems
best. Thenext few pagesexplain moreabstractly how onemight understand theimplicationsof
exclusiveprivaterightsininformationondemocracy and autonomy—val uesat thecorenot only of
American congtitutional protection of freedom of expression, but of expressivefreedominmodern
liberal democracies more generally.

A. Democracy

Democracy isaconcept with many conceptions. It would beirresponsibletoarguethat
thereisonewell-defined set of policiesthat “ best servesdemocracy.” Nonetheless, itispossible
tooutlinethegenerd directioninwhich strong or wesk exclusiverightsarelikely toleadinformation
production and exchange. Fromthisone can devel op asense of whether one’ sconception of
democracy |eadstoapreferencefor stronger or weaker protectiononthebasisthat it serves, or
disserves, democracy.

Themostimportant effect of exclusiverights—intermsof democracy—isthat they make
ingtitutional conditionsfor someapproachesto organi zinginformation production moreconducive
than to other approaches.? Individualswithacommercial focusto their work, and, more
sgnificantly, commercid organizationsthat buildtheir busnessmodd around sdllinginformationand
cultureasfinished goods, benefit from strong protection. Strongintellectual property rightsare
particularly helpful to organizationsthat own largeinventoriesof existinginformationand cultural
goodsandintegratenew productionwithinventory management. Strongintellectua property rights
areparticularly harmful to organi zationsand individual swho produceinformationwithout intending
to sdl their output asagood. Thisincludesnon-profit organizationslikeuniversities, variouspublic
interest organi zations, or thegovernment, aswell asindividua swho communicatewith each other
either as*amateurs’ or asprofessionalsdriven by internal motivations, not by aprofit motive. Less
obviously, itasoincludescommercia organizationsandindividual professiondsthat operateona
servicemode!, built onfreeaccesstoinformationaroundwhichtheserviceisrendered, rather than
on a sale of information products model.

Theconflict weseetoday over thescopeof thepublicdomainandtheextent of exclusive
privaterightsininformationisabattleover theshapeof theingtitutiona ecology inwhichtwovery
different modesof information productionarecompeting. Thefirst modeistheincreasingly industria
model of productiononeseesinmassmediated culture. Disney, AOL Time-Warner, Viacom, and
News Corporation are some of the most visible examples. Theseareincreasingly large
organi zations, controlling ever-larger inventories, andintegrating new productionwithreutilization
and recycling of inventory, aiming to capture ever-larger audiences both nationally and

2 For afull statement see Benkler, Intellectual Property and the Organization of Information
Production, forthcoming Int’l Rev. L & Ec. 2002,
http://www.law.nyu.edu/benklery/I P& Organization. pdf
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internationally. Lesswell known, and quitepoorly understood, istheemergenceontheNet of
nonproprietary productionasanincreas ngly important sourceof informationand cultural materias.
What hashappened over the past decadeontheNet i sthat thereach and scopeof nonproprietary
informeation production by nonprofit actorsor by individual s—both amateur and professional—has
expanded dramatically.

Atasmplelevel, theNet hasmadeit possiblefor traditiona non-profit socia organizations
toextendtheir reach and scope. Thefactorsof productionthatinthepast werethegreatest
constraints on non-profit production were the capital cost of production and the cost of
communication, or distribution. Thedeclining costsof makingand distributingahigh quality video,
or of collectinginformationand publishing reportsareexamples. Thesechangesmeanthat
i nformation productiononthepublicradiomodd, aswe | asproduction by other non-profit groups,
canbecomeincreasingly salientintheinformationenvironment. Thispossibility must becentral to
our evaluation of the implications of strong rights to democracy.

Moreobscure, but potentially much moreradical , istheemergenceof nonproprietary peer
productionof informationand culture. Thismodd of productionisincreasingly recognizedinthe
areaof softwaredevel opment, thanksto the successof open sourcedevel opment projectslike
GNUY/Linux or Apache. Lesswidely appreciatedisthat thishighly decentralized model of non-
proprietary peer productionisexpandinginto other areasof i nformationand culturemore
generally.? Tensof thousandsof vol unteersaremapping M arscratersfaster thanimagesof the
planet’ s surfaceareproduced. Almost forty thousand vol unteersparticipatein creating theopen
directory project, themost comprehensi veand highest quality human-judgment based directory of
the Web. Thousandsof peer reviewersand postersmakecontributionsand writecommentson
Slashdot, oneof themost sophi sti cated peer-produced newssites. Through groupslikethese, of
individual swho cometogether to createand make senseof their information environment, peer-
productionhasemerged asaseriousantithesi stotheindustrial production model that dominated
20™ century mass media.

Whenwethink, therefore, of how strongwewant copyright or other exclusiverightsto
informationto be, intermsof democratictheory, themostimportant questionto ask iswhat does
demoacratictheory havetotell usabout the choicebetween commercial proprietary production,
increasingly organizedinlargeenterprises, whoseproductsare sold asfinished goods, and
nonproprietary production, both peer-productionand professiona production onatraditiona model
in the nonprofit sector.

Thestrongest democraticjustificationsof strong copyright servewhat Baker hasdescribed
astheelitist conception of democracy?® and aversion of republican conceptionsof democracy.

2 For an inspired statement see Moglen, Anarchism Triumphant,
http://lwww.firstmonday.dk/issues/issue4_8/moglen/. For a pedestrian economic explanation see
Benkler, Coase’ s Penguin, or Linux and the Nature of the Firm (unpub ms 2001).

2 C. Edwin Baker, The Mediathat Citizens Need, 147 U. Penn. L. Rev. 317 (1998).
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Strong protectionisleast attractivewhen measured by itseffect onliberal conceptionsof
democracy—whether oneholdssomeversionof apluralist conception, or aliberal, rather than
republican, discourse-centered conception of democracy.? Again, itisunlikely that conoeptions
of democracy canbedescribedin pureonedimensional terms, but one’ spositionondemocracy
and exclusiveprivaterightsininformation ought beinformed by theextent towhich oneconsiders
one or another of theseideal -type conceptionsof democracy asplayingagreater roleinone's
understanding of how democracy is best conceived.

The baselineargument from democracy infavor of strong rightsisthat dependenceon
government largesseor patronagetendsto requireauthors, media, and otherstobesolicitousto
thosewho pay thepiper. What exclusiverightsdoiscreateabasi sinthemarket for expression,
so that aclassof professional writersand creatorscan be sustai ned not based onthedecisionsof
government officialsor patronsof thearts, but onthepopul ar support of any non-trivia segment of
theconsumer market for informationand cultural products. Copyright a so providesincentivesfor
creatorstowritemore, andthereby enrichtheinformation universewithinwhichademocracy
functions.®

Therearetwoweaknessesto thisargument. First, marketsfor mediaproductsand
informationarerifewithmarket failuresthat meanthat they will not actualy reflect thepolitical views
of theconstituency.® Second, strong exclusiverightstendto commercialize, concentrate, and, to
anextent, homogenizetheinformation produced.? They aidinformation-as-goodsvendorsby
raising the costs of, and potentially squelching, noncommercial discourse.

Theargument for theimportanceof market-based productionmust thereforenot only prefer
mar ket-based productionto government-sponsored production, perhapsan easy choicefor some
(though, comparing network tel evision newsand magazines, whether national or local, topublic
tel evisionandradio should makeonelessthan sanguineeven about thisclaim), but al so prefer
market-based productionto peer-production andindependent nonprofit production. Thisrequires
theargument totakeonamoreexplicitly elitist conception of democracy. “ True’ democracy—the
participatory debateof al withall—isachimera. Largecompanies, government officias, and other
repeat playerslargely dominatethepolity. Theroleof copyrightistocreateand sustainalarge,
powerful ,well fundedwatchdoginthissystem, capabl eof bei ng sufficiently independent thanksto
themarket that it can participateinthisdemocracy of titansasanequal, criticizing theexcessesof

2 Thislatter isaconception Baker called “complex democracy.” One might think of it as vaguely
Habermasian, in the sense that it i s discourse-centered but fundamentally liberal—centered on the
participating agents—rather than communitarian, or republican, centered on claims of the

collectivity to independent weight in political morality.

% See Neil Netanel, Copyright and A Democratic Civil Society, 106 YaleL.J. 283, (1996); Paul Goldstein,
Copyright’s Highway, From Gutenberg to the Celestial Jukebox (1994).

% C. Edwin Baker, Giving the Audience What It Wants, 58 Ohio St. L.J. 311 (1997).

27 Benkler, IP & the Organization of Information Production, supra.
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bothgovernment andthecorporateworld.?® Thisconception hasagood pedigreeinthepress
clause focus on the fourth estate, and is not implausible if it accurately describes the @olity.
eliti st argument hastwo primary weaknesses. First, itisunattractivetoanyonewhoholdsamore
substantive, lesscynical conception of democracy. If democracy meanssomethingmorethanan
oligarchy of largemarket actorsinteracting with government bureaucrats, watched by alarge
commercial press, withoccas ona e ectionsfor themassesto sal ect fromamong thediteswhowill
runthegovernment, thenthisargumentinfavor of strongrightsisinsufficient tojustify apreference
for strongexclusiverightsininformation. Second, theargument failsto consider theriseof peer
production of informationthanksto theeconomiescreated by |low-cost computersandfast,
ubiquitousnetwork connections. Thecapacity of constituentstotalk to each other asopposedto
recei ving thewisdom of thoseanointed by thetel evision networksisprofoundly important if one
sees democracy asbeing about activeengagement indiscourse, rather than about passivesel ection
from an exogenously-defined slate of candidates, much likethe sel ection of cereal inthe
supermarket. Oneneed only runasearch request on Googleand thenfollow thevariety of
individual sand organi zation makinginformation avail ablethat respondsto therequest, whether for
freeor for afee, to seethat aconceptionthat focusespurely onlargescaleindustrial production of
informationistoo heavily committed to the 20" century mode production by afew corporations
transmittingtomillionsof passveconsumers. Evenwithout resorting toamoreaspiring conception
of democracy, itisnot at all clear that thousandsor millionsof networked peerswill not doasgood
ajobas, if not better than, afew hundred professional reportersor commentatorscando. An
efficient systemthat all owsindividual sto report what they see, to blow thewhistle, andto collect
and comment oninformationglobally, supplemented by acombination of publicly fundedand
advertising-supported (rather than property-based) professional mediamay well besuperiortoa
moreconcentrated and commercia system, occupied by asmall number of mediacompanieswhose
business model is based on sale of accessto their products.

This, however, bringsup asecondlineof defenseof concentrated commercial production,
onethatisrootedinaparticular, nation-statefocused version of a“ republican” conception of
democracy, whichvaluespolity-widecommon discoursetowardsreaching aconception ofthe
commongood astheprimary modality of democracy. Thisisonly asomewhat unfair (because
oversimplified) description of CassSunstein’ sprimary complaintinRepublic.com.® Sunsteinwarns
usof thedangersof havingtoowidely distributed aninformation production system, onewhere
every person canfindwhatever information heor shewants, andfilter out everythingelse. This,the
argument goes, leadsto alossof common culture, andwithit alossof thepossibility of acommon
discoursenecessary for apolity tofunctionwell. Moreover, Sunsteinargues, individualswhotalk
onlytolikeminded peopletendto reach moreextreme positionsandto block out counter
arguments, rendering thepossibility of apoliticsof deliberation onthecommongood harder to
achieve.

% Neil W. Netanel, Market Hierarchy and Copyright in our System of Free Expression, 53
Vanderbilt L. Rev. 1879 (2000).
2 Cass Sunstein, Republic.com (2001).
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The aspect of the argument most rel evant to the comparison of widely distributed
informati on production versusconcentrated commercial productionistheclaimthat what hecalls
“general interestintermediaries’ formthecommon experiencesand knowledgenecessary for
engageddiscourse. Thisargument hasanumber of limitations, bothinternal to* republican”
conceptionsand asafunction of thelimitationsof that conception asadescription of what one
would consider valuable in a democracy.

Internally, therearetwoimportant limitationsto theargument based on maintaininga
common cultureanddiscourse. First, it assumesthat therel evant political community isthesame
community whosecontoursaredefined by themediamarket. Largely, thisassumesnationa media
outletsand that themost relevant polity isthenationstate. Itisnotimplausible, however, that within
republican conceptionsitisnot thestatethat isthemost important unit, but theengaged polity. If,
for example, thecity rather thanthenationisthelevel at which engaged politicscan occur, then
somerepublicantheoristswoul dlocate power wherethepolitical actionis, rather thanattempt to
structureengagement sothat it fitssomeother stated level of governance® Moregenerdly, if the
Net permitsengaged politicsincivicgroups, interest groups, communitiesof interest, rather than
national boundaries, then supportingthat engagement at the*local” level should beaconcern of
republicandemocracy. Insomesense, theattemptsto makel CANN into arepresentative, open,
deliberativel nternet governanceforumisthekind of thing onemightimaginedevel oping out of such
arepublicanview of thediscourseactually occurringontheNet. Itisnot at all clear that a
commitment toengaged politicsrequiresburdeninglocal discoursesso asto securetherevenue
streams of national media giants, on which one relies to sustain nation-wide common discourse

Thisleadstothesecondinternal criticismof thisparticul ar republican defenseof strong
copyright. Relying onaset of actorsto play aparticularly largerolein defining thecommon agenda
andcultureisonly acceptableif theseactorsare* virtuous® intherepublican sense—that isactual ly
setting theagendaand thecommon culturewith referencetothecommon good. Theconcentration
one gets from exclusive-rights based commercial producersis unlikely to do so for two reasons

First, Sungtein’ sconception of there ationshipsof individua stotheinformation production
andexchangesystemistoo passive, toolimitedinitsview of individual sasconsumersinthemarket.
What hispicturedoesnot consider isadiversity of viewsandinputsavailabletoindividual snot
becausesomeonedecidedto sdll them somethinginafingly diced market ssgment (the segmentation
he seesasoccurringand embodiedinNegroponte’ strope, theDaily Me), but becausethey
themselvesparticipatedindevel oping and expressing aviewpoint. Thatisprecisely thetypeof
productiverel ationshiptotheinformationflow inone’ spolity that peer-productionfacilitateswhile
proprietary production sguel ches. Itisintheseyeoman speakersthat republican democracy thrives.

Second, acommon cultureisonly good for ademocracy (withintherepublican conception)
if itismadeof material sconduciveto makingindividual sinformed andengagedcitizens. Itiscrucid

% Gerald Frug, The City Asalega Concept, 93 Harv. L. Rev. 1059 (1980).
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firsttoseewhat thelargespeakersaresaying beforeonecantell whether they help or harm
discourse. Therearetwodistinct typesof concerninthiscategory. Firstthereiswhat onemight
call theBerlusconi effect. Theownersof largemediathat occupy center-stageincreatingthe
common culturecan captureadisproportionateshareof political power, undermining, rather than
serving, democracy. Whether thiseffectisworththecreationof “common culture” isquestionable,
unlessonehasaparticularly naiveview of thebenign natureof mediabarons. Programslikethe
Jerry Springer Show or Baywatch, or eventhecheap network tel evision newscapturethesecond
type of answer. Market actorsaresupported by advertisingand direct revenues. Togainthese,
they will offer materia sthat themost people, onanational andinternational level, will buy. There
isno particular reasontothink that thisfarewill beparticularly conduciveto anengaged polity; quite
thecontrary. Moreover, aninformation goodisparticularly val uableasa good requiring property
protection if it is not ephemeral. Programming that is most valuable to democratic
discourse—ephemerd news, andysisof current affal rs—isthetypeof informationthat |east benefits
from exclusive rights even when produced commercially.

Widdy distributed and noncommercia production strategies—thosebest characterized by
the emerging propertiesof peer productionontheNet—areparticularly attractivefromthe
perspectiveof liberal conceptionsof democracy. Thisincludesboth pluralist conceptionsand
discourse-focused substantive conceptionsthat root theval ueof discourseinindividua srather than
anindependent val uationof “thecommongood”. By “pluralist” | mean conceptionsthat accept as
giventhepossibility that somepeopl € sinterestswill befundamentally andirreconcilably opposed,
andaimat apolity that will allow peopleto expresstheir interests, fight over thempolitically, and
implementtheminlaw subject to constraintsthat allow thel osersinthepolitical processsufficient
freedomfrom coerciontoremain committed tothedemocratic polity rather thantryingtoresistit®
Libera (asopposedtorepublican or communitarian) discourseoriented conceptionsof democracy
fall largely inacluster that can al so betermed vaguely Habermasian. Theideahereisthat
democracy entail sengaged discourseby individua s, and drawsthel egitimecy of itssovereignty from
mai ntai ning appropriateconditionsto allow peopleto engageindiscoursethatisfair and open. It
differsfromthepluralist conceptioninthat it assumesthepossibility of theemergenceof common
valuesthrough dial ogueamong participants, and seessuch discourse, rather thantheclearance of
pre-definedconflictingvaluesinpeaceful co-existence, asthecoreof democracy. Boththese
conceptions, however, valuethepossibility of discoursenot only, or evenprimarily, onasociety-
widebasis, but al soimportantly insmaller settings, evenamong like-minded peopl e, workingto
clarify anddevelopafull conception of theval uesthey hold, aswell astheability toexpressthese
viewswell. Thecapacity of individualsinsmall andlargegroupsto cometogether to discusstheir
interestsiscentral toawell functioning democracy under boththeseliberal conceptions. Andthe
capacity of non-proprietary production or service-based provision of theplatformsover which
individuasand groups” meet” toengageindialogueand collective sdl f-definitionbecomescentral
tothedemaocraticenterprise. It, rather thanthegeneration of a“ common culture” tobereceived

31 Most obviously, thisrefers to John Rawls, Political Liberalism (1993).
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by individual s, becomesthemostimportant modeof information production. Animportant caveat
hereisthat if, asSunstein claims, individua sbecomemorepol arized and lesswillingtolistenand
engageindiscoursewhenthey talk tolikeminded peopl e, then thisconception of discourse-
centered democracy, not only thenationwiderepublicanversion, will beundermined by discourse
occurring solely at the level of small groups.

The point of thisdiscussionisnot, of course, to offer an exhaustivedemocratictheory of
communications. Thepointistooutlinethecons derationsand concernsregarding democracy that
can beseen asinvolvedindecisionsabout stronger or weaker exclusiveprivaterights. Thepoint
hereisthat totheextent oneval uesactive, engagedindividua participationindefiningand expressing
political valuesinapolity ascentral tothedemocraticenterprise, oneshould prefer to strengthen
peer-based model sof information production and exchange, evenif thisrequirespoliciesthat
weaken proprietary production based on a sale of goods model.

B. Autonomy

Autonomy tooisaconcept admitting of many conceptions, somequitevigorousy opposed
toothers. Inthemain, conceptionsof autonomy can bedividedintotwo camps, formal, or as
Fall ondescribed them, ascriptive, and substantive, or descriptive® “ Ascriptive” referstothose
conceptionsthat view autonomy asacharacteri stic and capacity ascribed to human subjectsasan
assumptionof liberal law making. AsPost putsit, thenatureof “ structuresof socia authority” will
depend onwhether they treat theobject of regul ation asindividual swho areautonomousor not.>
“Fromthepoint of view of thedesigner of thestructure, therefore, the presenceof absenceof
autonomy functi onsasan axiomaticand foundational principle.”* Thosewho adheretoan
ascriptiveconception assumethe presenceof autonomy asafoundational principle, not asaproper
subject foringtitutional manipulation. Thereforeitisalso“formal” inthatit operatesasananalytic
constraint onlaw making, rather than substantive, or concerned withidentifyingand affectingthe
actud condition of autonomy of individuas. Substantive, or descriptiveconceptionsof autonomy,
| ocateindividua autonomy withintheactua constraints, bothinterna andexternd, that real human
beingslivewith. They seeautonomy asacapacity and aconditionadmitting of degree, whichis
partly afunctionof, rather than anassumptionunderlying, institutional structures. Itfunctionsnotas
aformal analytic constraint on policymaking, but asasubstantivegoal to beattained by policy. In
thisframework, achieving, preserving, andimproving theautonomy of actua individuasisaproper,
for some the primary, object of liberal institutional design.

Elsawherel haveattempted to offer aspecific set of practical guideinesfor autonomy-loving
institutional designintheareaof information policy thatisneutral asamong thesecompeting

%2 Richard H. Fallon, Two Senses of Autonomy, 46 Stan. L. Rev. 875 (1994)

3 Robert Post, Meiklejohn’s Mistake: Individual Autonomy and the Reform of Public Discourse,
64 U. Colo. L. Rev. 1109, 1131 (1993).

#1d.
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conceptions® While, | derivethepolicy guiddinesfrom asubstantive conception of autonomy, the
operative design principlesaretwothat cannot offend eventhosewho hold apurely ascriptiveor
formal conception of autonomy.

First, law or policy that systematical ly and drastically reducestheinformation availableto
largenumbersof, or defined classesof, individual sinasociety, underminesautonomy. “ Reduces’
hasbothaquantitativeand aquditativedimension. Thequantitativedimensionislargely irrelevant
inamodernliberd state, andismorere evant to describetotalitarian effortsto control peopl€ slives
by severdly redtrictinginformationflowstothem. Thequditativedimensionisstill very muchrelevant
eveninthemostliberal of democracies, andinvolvestheavailability of information about non-
mainstreamor critical lifeoptions. Theideahereisthatinorder for anindividua to beautonomous,
shemust play asubstantia roleindefining her lifeplan. Wheretherangeof optionsfor how her life
couldgoislargely congruent withtherange of behaviorsfollowed by everyoneelseinthe
mainstream of her soci ety, theopportunity to makethat lifeher own, asopposedtosimply thelife
sheleadsaspart of aherd, isdiminished. Itisthepresenceof knowledgeabout, and opportunity
for,unconventional lifechoicesthat anindividual canmakeany lifeplan, includingthemost
conventional, her autonomously selected own.

Second, law that systematically givesoneperson or classof peoplecontrol over the
informationflowsthat makeup theinformation environment withinwhich othersliveisalaw that
suffersanautonomy deficit. Totheextent that alaw increasestheopportunitiesfor onepersonto
mani pul atetheinformationflowsto another soasto makethat other huemoreclosealy toalifeplan
set by themanipulator, tothat extent thelaw isviolating theautonomy of thepersonwhose
information is so manipulated.

The centra characteristic of boththesedesign principlesisthat they aredeci dedly agnostic
about whether theimmediate sourceof congtraint onanindividud’ sautonomy isagovernment agent
or not. Theprimary focushereisonthere ativeroleanindividua playsindefiningand pursuinghis
own lifeplan, irrespectiveof thesourceof constraint. Whether themanipulator isthestateor not,
or whether itisstatelaw or corporatepolicy that restrictsinformation about therangeof available
lifeoptionsisirrelevant fromtheperspectiveof autonomy. Someof themost fruitful discuss onsof
autonomy have, for example, occurredwithregard tothe physician-patient relationship, wherethe
government isnowhereto beseen. Thisisbecauseautonomy isadistinctly persona and humanistic
vaue® It relatesto acapacity or condition of anindividualquaindividua, not asacitizenof astate
or constituent of acommunity. Itisaffected by al constraintsplaced onthatindividual, not purely,
or alwaysmost importantly, thoseplaced by thestate. Thestate-centered focusof legal analysis
enters,inanevaluationof autonomy, only at thelevel of selectingfor inquiry fromamong themany
potential actionsthat affect autonomy. A legal or constitutional (asopposedtogeneral moral)

% Siren Songs and Amish Children: Autonomy, Information, and Law, 76 NYU L. Rev. 23 (2001).
% By humanistic | mean to emphasize that it is a value that places the human being at the center of
moral gravity, rather than any external supraindividual being—Ilike god or community.
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inquiry intoautonomy isconcerned withlawsthat affect there ativeroleindividualshavein sdecting
and pursuingalifeplan. Butwhether thoselawsdirectly restrict autonomy, or indirectly doso by,
for example, placing onenon-government personinthepositionto control thelifeof another, is
irrelevant to the question of whether those laws restrict autonomy.

The practical implication of al thisisthat thereisanareaof overlap betweentheconcerns
of democracy—at |east awiderangeof liberal versionsof democracy—andthoseof autonomy.
A widely dispersed system of information production, which producesawiderangeof diverse
information about and representationsof how lifecanbe, servesautonomy inthefirst dimensionjust
asit servesrobust democraticdiscourse. Furthermore, large-scalecommercia mediathat occupy
most of thechannel sof communicationtoandfromanindividual, and control most of thecultural
raw materia sfromwhichexpress onismade, havesubstantial power to shapetheinformationflows
to, andtheperceptionandva uation of aternativelifechoicesby, many individuas. Anlinternet-like
systemof newsand cultural production, operating withweak property rights, diss patesthispower,
and structurestheinteraction of individual swiththeinformationflowsaroundtheminaless
externally controlled pattern.

Thereare, inaddition, aspectsof autonomy that aredirectly tied totheemergenceof peer-
production, but thesearemorecl osely associ ated with asubstantive, or descriptive(rather than
formal or ascriptive), conception of autonomy. Theemergence of peer-productionasan
economic—and ultimately social—transformation represents, most importantly, achangeinthe
menu of optionsfor being productiveintheinformationeconomy. Intheatomseconomy wesettled
moreor lessontwo modesof making productiondecisions. Thefirstwasthemarket. Thesecond
washierarchy (whether in managerial firmsor government-owned enterprise). Coase’ sNatureof
theFirmtaught usthat marketsbest coordinated someeconomic activities, whilemanagersbetter
organizedothers. Theresultwasthat most individuaslivedtheir productivelifeaspart of corporate
organizations, withrelatively limited control over how, what, or whenthey produced, andthese
organizations, inturn, interacted with each other through acombination of marketsand hierarchy.
Consumptionwasstrictly separated from production for most people, and waslargely devotedto
recei pt of finished goods, not to creative utilization of material sto shapeone’ sownenvironment.
What isemergingintheinformationeconomy isamodel of peer-production—whereindividuals
communicatewith each other about what projectsareworthwhile pursuing, whomight want totake
them up, and sharetheir productsinaneconomy of gifts, reputation, and rel ationa ly-based rewards.
Consumpti onand productionareintegrated, not separated, sothat eachindividua isa® user,” rather
than either purely a*“producer” or a“consumer”.

Fromtheperspectiveof “ autonomy” thismeansthat therearetwo enormously important
chunksof lifeduringwhichindividual scan play alarger roleindefining how their timeisspent. On
theproductionside, thisisadimens onof autonomy that occupied much of the® thirdway” literature
that emergedinthe 1980s, from Piore and Sabl e’ sSecond Indugtrial Divideto Unger’ sFalse
Necessity. Itismirrored ontheconsumptionsideby theshifttouser” fromconsumer. Because
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thisisanattributeof autonomy that isnot necessarily shared acrossconceptionsof autonomy, | have

not includedit asacoreconsiderationinthinking about autonomy andinformationpolicy for
purposesof anayzingthelibera congtitutional constraintsonthecrestion of exclusveprivaterights
ininformationand cultural materials. But asbackground, for thosewho dobelievethat autonomy
isaffected by how much of one’ sday andwhat rangeof activitiesaremoreor lessunder thecontrol

of theindividual, peer production should beava ued—fromthe perspectiveof autonomy—socia

and economic phenomenon; aphenomenonwhosefacilitation shoul d betheobject of policymakers
concerned with autonomy.

Therearetwoimportant concernsregarding theclaimthat autonomy isserved by weak
exclusiverights that lead to decentralized information production.

First, thereistheinformation overload complaint. Widedistribution of thecapacity to
produceinformation |leadstothegeneration of atremendousamount of information of varying
degreesof quality. Anagent who constantly needstosift through moundsof datajusttomake
senseof theworldisleft exhausted andincapableof making adecision, rather than empoweredto
control hisown life.

Therearetwo reasonswhy theconcernwithinformation overload doesnot suggest aretrest
fromthelimited design principles| propose. First, thefact that information overloadismoreof a
potentia problemwithawidely distributedinformation production systemthanwithaconcentrated
one doesnot meanthat aconcentrated onewill bebetter fromthe perspectiveof autonomy. If the
“filter” that reducestheamount of informationavail abletoanindividua isperfectly dignedwiththe
interestsof theindividual inbe ngautonomous, that might bethecase. But deviationsfromthisided
statetakeustowardsthesituationwherethefilter controlsthelifeof therecipient. Themorewe
see themechanism of reducing theamount of information anditsorgani zationthrough arelevance
and accreditation algorithmascontrolled by athird party with anagendaof itsown, themorethe
pricepaidfor reducinginformation by concentrating theinformation productionfunctionbecomes
unacceptable. Second, thereareincreasingly sophisticated mechanismstoallow individual sto
reducetheamount of informationthey receiveto amanageabl el evel without abdi cating control of
one’ slifetoBerlusconi or Murdoch. Therearetechnical mechani smsthat can becustomizedand
sent out todescribetoanindividual theinformationenvironment accordingto parametersthe
individua sets. (Thesearesomeof thesamemechanismsthat Sunstein decriesasharmingthepublic
sphere.) Furthermore, relevanceand accreditationthemsel vesarebeing produced onapeer-
productionmodel, asoneseesinawiderangeof sites, liketheOpen Directory Project, Slashdot,
(someaspectsof) Google, Everything2.comand many others. Asthesemechanismsfor common,
non-proprietary production of therel evanceand accreditationfunctionimprove, thesefunctionswill
be avail abletoindividual sto managetheuniverseof diverseinformationavailabletothemwithout
subjecting themselves to the power of othersto the point of surrendering their autonomy.

Second, specifically withregardtoexclusiveprivaterightsininformation, thereisan
argument that autonomy, or someconceptionof individual freedom, actually supports, rather than



209 THROUGH THE L OOKING GLASS [Benkler

criticizes, exclusiveprivaterights. Thisislargely theargument underlying European moral rights.
Perhaps, goesthisargument, thereissome* cost” intermsof autonomy fromthecreation of
exclusive rightsto control informationand cultural materials, but therearea so strong autonomy-
basedclaimsto suchexclusiverights. Thisarticleismneinthedeepmoral sensethatitisan
externd reflection of my intellectua will, andthat itin somesenseisan externalization of my persona,
my identity. Itismuch moremethan many physical thingsthat belongtome, and, atleastona
Hegelian conception of property, | haveavery strong claimtoexclusivecontrol overitasthe
embodiment of my will, the creation of my personality.®

Initialy, it should beunderstood that such anargument can bebased only asubstantive, or
descri ptiveconception of autonomy, not onaformal, or ascriptiveconception of autonomy. Under
aformal conception, law treatsindividual sashaving thecapacity for autonomy independent of , or
prior to, law, and designslaw accordingly. Autonomy under thisconception cannot beafunction
of thelaw that givesexclusiverights. Peopleareautonomouswhether or not yougrant themsuch
exclugverights. Andthereisnothingabout formal recognitionof individuas capacity for autonomy
that requiresthat law prohibit somepeoplefromreading, viewing, or reworking cultural materials
that they, asapractical matter, canread, view, or rework, sothat other peoplecan successfully
pursuetheir planstomakemoney fromsalling permissiontoread, view, or rework.® Anautonomy
based argumentinfavor of exclusiverightsmust thereforerely on somesubstantive conception of
autonomy, onethat seesautonomy asinsomeimportant measureafunction of, and dependant on
thelegal framework withinwhichindividualslive, rather than asan axiomatic presuppositiontoits
design. Thisisnottosay that suchanargumentisimproper, inparticular giventhat aspectsof my
ownargument rely onasubstantiveconception of autonomy. Butit doesweakentheappeal of this
argument asacriticismof autonomy-oriented policy design principlesthat areintentional ly limited
tothosethat can bedefended on groundsneutral asbetween thesetwo basic conceptionsof
autonomy.

37 For the most compl ete statement of the Hegelian property theory underlying intellectual
property see Justin Hughes, The Philosophy of Intellectual Property, 77 Geo. L.J. 287 (1988).

3 This description does not undermine the acceptability of my design principlesto aformal
conception of autonomy. The formal conception will not accept law designed to enhance or
facilitate autonomy of persons. Indeed, it does not acknowledge the coherence of such an
enterprise. But aformal conception has no objectionsto alegal design principle that constrains
law from being shaped so as to limit the information flows to already autonomous individuals, in a
way that either limits the options they see too much, or that gives the controller of information
flows power to manipul ate the autonomous subject by selectively revealing and concealing
information. A substantive conception of autonomy would treat such laws as “reducing” the
autonomy of the agent, while aformal conception might treat them as “violating” the agent’s
autonomy. The congruence between these conceptionsin their treatment of the policy design
principlesisnot analytical, but practical. | am not claiming to have found a philosophers’ stone.
Only that analysis of specific policy proposals can adopt as a self-constraining device afocus on
finding policies that are “autonomy loving” under either conceptions. The reason to do soisthat
those policies are an area of practical agreement among autonomy lovers, and can be adopted to
enhance autonomy without a need to solve more or less immutabl e disputes about the nature of
human agency.
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Substantively, therearetwotypesof answerstotheargument fromthemoral claimsof the
author. Thefirst,towhichl will return, isthat thisargumentisirrelevant whenever theowner of the
copyright isacorporation. Worksfor hire, complex multi-participant workslikefilmsmovies
studiosproduce, worksotherwiseassignedto corporationsarenolonger theexpression of
autonomy, but, indeed, represent an alienation of the connection betweentheauthor andthework.
Itisprecisaly for thisreasonthat countrieswith strong moral rightstraditionsdo not recognizework
for hireor aienation of themoral rights(asopposedtothecommercia exploitationrights). Treating
corporationsaslega personsmay beavery useful lega construct for organizing human production,
but that doesnot make corporationsinto agentswithindependent moral claims. Sincefor many
casestheclaimantisacorporateowner of rights, not anindividual author, themoral claimsinfavor
of exclusive rights are weak.

The second answer isthat autonomy doesnot support theactual exclusiverightswe
have—whicharealmost completely focused on commaodificationand alienation—nbut, if atall, it
supportsrightsthat wedo not recognizeinthe United States—inalienablerightsto attributionand
control over integrity of thework. TheHegeliandefenseof intellectua property isbasedonanation
that individual will expressesitsalf and embodiesthepersoninthings. Thestrongestrightsderived
from thisnotion arerightsto beassociated withtheexpression, and rightsto maintainitsintegrity
in the form in which a person has expressed their personality in it. The former
reguirement—attri bution—hasto do with thesensethat theval ue of thething asan expression of
salf isinitsbeing anexpressionof aparticul ar self—itsauthor—and not afungibleexpression of
human creativity asageneral category. Thelatter requirement—integrity—hastodowithrespect
for thething asauniqueexpression of self, and requiresthat theindividual beableto control that
expression, becauseitsalteration, andin particul ar itsalterationinconsi stent withthewill of the
author, alienatestheexpressionfromtheperson and underminesthecapacity of thepersontobe
expressed and embodiedintheintellectua creation. Thisiswhy European®moral rights’ include
rightsof attributionandintegrity that resistremoval of theactual author fromfuturecontrol over his
or her work. IntheUnited States, quitetothecontrary, such practicesaswork for hireand
relinquishment of authorial control areperfectly legal. Americanexclusiverightsarefocused on
enabling andfacilitating thealienation and economic exploitation of coveredworks, not ongiving
authorsinalienabl erightstoattribution and control over theintegrity of thework. Themoment of
alienationistheweakest point of theHegelian defenseof property. At that point oneperson parts
withthethingthat previously embodied hiswill, handingit over totheproperty of another, who
acquiresitaspart of her plansto embody her will inthething. Continued control after alienation
would subject thelatter tothewill of theformer. Hegelianintellectual property theory thenhasto
fall back onsomeinstrumental explanationto sustain support for alienability of thecommodity
aspects of the work, while requiring inalienability of the moral claims.®

% Hughes, supra, 346-50.
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Commodificationand alienation of my work—thetreatment of it asathing aienablefrom
me and exchangeabl efor money through amarket®—isan act of separation of thethingfromwhat
isuniquely mine, anditsinstantiationinafungiblecommodity. Thatisnottosay thatitismorally
wrong of metoalienatemy work. Butwhen| dosol amtreating thoseaspectsof thework that
| amsellingasacommodity, whosefungibleremunerationisuseful tome, butisnot anexpression
of me. Certainly, whentheentirerightisalienated, aswhenanauthor sellsall rightstothework to
the publisher, what hashappenedisalienation, not embodiment. Andwherecopiesaresold, and
the right protecting themarket in copiesisaprohibition on selling copies, each copy isathing that
doesnot embody theself, and whichisinstead athing throughwhichthereader isattemptingto
embody himor herself. Hughesargued infavor of treating theright to control copying as
nonethel essapersonality-basedright, by claimingthat by payingmemoney readersarerecognizing
my personality, whilethosewhodo not pay for copiesno morerecognizethepersonality embodied
in the work than a trespasser recognizes the property of the land owner.*

But acompany that investssomeof itsexcesscashinbuying art based on professional
adviceastowhat will appreciateinva ueisnot “ recognizing thepersonality of theartist,” whilethe
f anspassing bootl eg tapesareexpress ng acompl eteassoci ation between theartisticexpressionand
the artist, and areexpressing adoration of theartist’ spersonality asembodiedintheart. Tohold
otherwiseistobea“fetishist of littlegreen paper.” ® Failureto pay for thecommodity or forits
utilizationlargely intheforminwhichitwascommoditizedis, at mogt, aninterferencewiththeartists
successincommoditizing her work. If commaoditizing her work isher lifeplan, thenthey are
interferences with herwell beingasan autonomousagent, constituted by her successinpursuing
her autonomously chosenlifeplan.® But they arenctinterferenceswiththething asanexpression
of her personality and arenotinterferenceswith her autonomy—nher capacity toexpressherselfin
theworldthroughthe manipulation of ideasand symbolicrepresentations. Onthecontrary, itis
whenoneinterjectsaright to commaoditizeagai nst someoneel sewho usesmaterial soneauthored
as part of themateria swithwhichthey chooseto expresstheir autonomousview of theworld, that
autonomy is offended.

A perfect exampleof thisisopen sourcelicensing or freesoftwarelicenseslike GNU
GPL—whichsecuretotheoriginal author rightsof attributionandintegrity,* and eschew
commercial exploitationrightsinaformthat preventsdownstream usersfromtakingand usngwhat
prior authors wrote as part of their own new expression. An open source licenseisan
implementation of theautonomy of theauthorsthat largely preservestheexpressiveautonomy of
users. Itisautonomy enhancingonboth sidesof thelicense. Inthissuchlicensesaredirectly

0| rely here on Radin’s definition from Margaret Jane Radin, Contested Commodities 118-119 (1990).
41 Hughes, at 349.

“2 Dworkin, A Matter of Principle 246 (1988). (Is Wealth aValue?).

3 Raz defines the well being of an autonomous agent in terms of successful pursuit of an
autonomously chosen life. Joseph Raz, The Morality of Freedom 390-95 (1986).

4 Most expressly thisis seen in the Open Source Definition, Version 1.8 Section 4,
http://www.opensource.org/docs/definition_plain.html; see also GNU GPL Section 2(a).
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inversetomoretraditional licenses, whichservethecommercid exploitationinterestsof theoriginal
authors (but not their personality interests) while restricting the expressive autonomy of users.

Take adsotheWindDoneGonecase. There, theSun Trust Bank sued Houghton Mifflin,
thepublishersof AliceRandall’ sbook, to preventitspublication. Thebook told astory that was
aclear take-off fromGonewiththeWind. Tobeginwith, if theSun Trust Bank weretheowner
of thecopyright, standinginitsown shoesbecauseit had hired Margaret Mitchell and ownedthe
copyright, itwould havecommercial, but nomoral claimsinthebook. Second, assumingtheSun
Trust Bankwassimply asserting Mitchell’ srights—asit shoul d be seen asadministrator of the
Mitchell estate—wemust |00k at theclaimsasthoughthey weremadeby Mitchell. Imaginethat
anegotiation had happened between AliceRandal | and thebank, inwhichthebank said—youmust
pay us25% of therevenuesof thebook, and youmust not includeany direct orimplicit reference
to interracial sex.®

Itisintuitively simpleto seethat theclaimfor paymentisonefor commercial exploitation
of thework. It may beperfectly sensiblefor theauthor todemandit. 1t may beperfectly sensible,
onautilitariancal culus, for society to passalaw torequire Randal | to pay what thebank asks, or
forego useof thestory. Butitisnotaviolationof Mitchell’ sautonomy torefusetopay. Onthe
other hand, if theromanticview of the Old Southwasacentral component of Mitchell’ sview of the
world, and itsexpressioninGonewiththeWindisanexpression of thiscentral aspect of her self,
thenuseof precisely that book, throughacritical prism, to exposetheubiquity of interracial sexin
theOld Southissomething that goestotheintegrity of Mitchell’ swork asanexpression of her seif.
Hereweseetheautonomy claimsof Mitchell pitted agai nst those of Randall, who claimsthat
retellingthisstory, giventhecentra roleit playsAmerican cultureinmaskingwhat sheperceives
tobeacentra truthin her experienceasan African Americanwoman, andthecentral roleit played
inher childhoodin defining her aienationfrom American society, iscentral toher autonomy. Italso
verydirectly pitsMitchell’ sautonomy agai nst thedemocratic commitment toairing of thewidest
range of viewsexpressedinthetermsthat their speakersfind most effectiveto convey their
message. Anditisprecisely thistransformativeutilizationto subvert and mock thevery message
of theoriginal author that isthequintessential caseof permittedfair usein American copyright law.

C. The Court As An Institutional Counterbalance

Thepreceding two subpartspresented substantivereasonsto support therobust system of
condtitutional congtraintsthat Articlel andthefirst amendment imposeonthecreationand definition
of exclusiveprivaterightsininformation. Thecoreclaiminthesetwo sectionsisthat both

4 David D. Kirkpatrick, A Writer's Tough Lesson in Birthin' aParody, NYT April 26, 2001 E1.



213 THROUGH THE L OOKING GLASS [Benkler

democracy and autonomy areserved better by aninformation productionand exchangesystembuilt
around arobust public domainthan onebuilt around extensiveregul ation of theuseof information
and cultural materia sthroughthecreationand enforcement of exclusiveprivaterights. Thecurrent
subpart deal swithaningtitutional reason, rather than asubstantivereason, tointroduceclosejudicial
scrutiny of legislation that expands exclusive private rights at the expense of the public domain.

Thebasicpointtounderstandisthat thereisasystematicimbalanceinour legislative
processfor thecreation of exclusiveprivaterightsininformationinfavor of expansionand degpening
of exclusiverightsat theexpenseof thepublicdomain. Thereasonisthat thebenefitsof suchrights
areclearly seenby, and expressed by, well definedinterest hol dersthat exist at thetimeof the
| egidation, whilemost of thesocia costs—both economicand socid-political-mora—arediffuse
andlikely tobeexperiencedinthefuture, by partiesnot yet born, or at |east not yet awareof the
fact that they will beaffected by theextension of rights. For example, theEEstateof Margaret
Mitchell knew well that an extension of copyright, negotiatedinthe1960s, and thenthe 1970s, and
thenagainthe1990s, wouldincreaserevenuestotheestate by postponingthedateat whichthe
bookfallsintothepublicdomain. But AliceRandall wastooyounginthe1960sor 1970to
participateinthedebate, and wasunlikely to havefocused ontheeffect on her book of the Sony
Bono Copyright Term Extension Act of 1998, whenit wasbeingdebated. Similarly, itisunlikely
that Ed Feltenin hisworst nightmares coul d haveimagined that hisacademic paper onthe
weaknessesof the SecureDigital Music I nitiativewould subject himtocivil suit, and, if Dmitry
Sklyarov’ sexperienceisapredictor, perhapsevencrimina liability. Buttherecordingindustry was
atthetablewithavery clear sensethat theDigital Millennium Copyright Act wouldenableittosell
encrypted music in a more tightly controlled fashion when it was |lobbying for the Act.

Theoppositeisnever thecase. Itisnever thecasethat thediffuseand futureuserswill band
together toexpandfair use, and do soinaway that copyright ownerswill beunawareof, andwill
betoodiffusetooffer substantial oppositioninthelegidativeprocess. Inthissense, thelegidative
processhasasystematic biasin onedirection—moreextensiveexclusiveprivaterightsat the
expenseof thepublicdomain. This,inturn, justifiesacongtitutional framework suchastheonethe
SupremeCourt hasdevel oped over the past century, whereby courtsmust provideafilter tolimit
Congress spower toexpandrights. Boththethresholdinquiry of Articlel, and theTurner sandard
for first amendment review havethefeaturethat they treatexpansi on of rightsasthethingto subject
to congtitutiona scrutiny. Expansionof thepublicdomain, or elimination of exclusiverights, does
not requirethesamescrutiny, becauseitremovesconstraintsontheuseof cultural materialsand
information, and makesmoremodesof expressionavailable. If youwill, it deregulates, rather than
regulates, theuseof cultural andinformation materials. Thejustificationof thisone-way ratchetis
precisaly thesystematicimbal anceintheother lawmaking branch—thelegidature. Becausetoo
extensiveadefinition of rightsiseconomically inefficient and harmsboth democracy and autonomy
itistheroleof courtsto serveasabackstop agai nst thispolitical economy to prevent thesystematic
and excessive expansion of exclusiverights.
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To theextent that theroleof courtsinreviewinglegidationisjustified becausecourtscan
actasamoderatingforceto politics, itismorejustifiedinapplicationtointellectual property rights
thantomediaregul ation—aparallel areaof regulation of information productionand exchange
where courtshavetakenavery activerole. Whenthebroadcast and cableindustriesarebattling
over must carry rules, eachindustry iswell representedin Congress, andall thepotential ly regulated
partiesareat thetable. Theoutcomeof theprocessmay sometimesbetheresult of power plays
and successful captureof anagency or alegidature, but oftenthey may al sobenegotiated deals,
| ater challenged by actorsinthenegotiationtryingtomaketheir deal sweeter. Lawsregulatinglarge
playerswhoseinterestsarewell defined and understood at thetimeof theregul ation—Ilike
broadcast, cable, or telephoneregul ation—aresubstantially lessinneed of judicial review fromthe
ingtitutional perspective. Copyright andsimilar exclusiverights, ontheother hand, areprecisely the
opposite. Itisherethat judgesmust beattentiveto prevent legid aturesfromsallingthestoreinthe
absence of the primary parties likely to bear the brunt of the regulation.
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1l Pressure points—the state of play today

Up to thispoint we have donetwo things. Firstisto set out in doctrinal termsthe
congtitutional framework withinwhich Congresscanregulatetheuseof informationand cultural
material sthroughthecreationand definition of exclusiveprivaterightsinthesematerias. Articlel
operatesasathreshold constraint, requiringthat to createsuchrightsCongressmust beableto
show that theexclusivecontrol it grantscan plausi bly increaseinformationand cultural production,
that therightsbegivenonly tothosewhoadd origina contributions, andthat therightsnot prevent
useof materialsinthepublicdomain. Thefirstamendment then addsan overlay of morecontext
sensitiveanalysisthat requiresCongressto show that any givenright meets, at | east, theTurner
standard of intermediatescrutiny. Second, Part |1 explainswhy sucharobust systemof judicial
reviewisnormatively required. My argument wasthat both democracy and autonomy areserved
by asystemwith arobust public domain, and harmed by excessiveregulation of the use of
information, knowledge, and cultural materia sthrough thecreation of exclusiverights. Moreover,
thepolitica economy of legidationissuchthat |egidationwill systematically tendto cresteexclusve
rights beyond what is most economically efficient, aswell as beyond what gives proper
consideration to the implications of these rights for democracy and autonomy.

Thispartbriefly outlinessix particularly salient pressure pointson thisconstitutional
framework.

A. That’s not what the law says at all

Thedescription| gaveof thelaw wasdecl arative—asthoughit werean uncontroversial
view of theconstitutional framework that constrainsCongressfromregul atinginformationand
cultural productiontoomuch. Itisnot. Itisadecidedly contested view, thoughl thinkitisthebest
reading of the Supreme Court’ sprecedent. Butitisalsotruethat the Supreme Court haslargely
beenmoresolicitousof user privilegesandlessenamored with* intellectual property” thanthelower
courts,andnot all thesecourtshaveaccepted thespirit of thecongtitutional framework delimited
by the Supreme Court’ sjurisprudenceinthisarea. Most completely and starkly thisrejection of
theview that either Articlel or thefirst amendment substantially constrain Congressisseenin
Eldred v. Reno.

In 1998 Congressextended theterm of copyright protectionfromlifeof theauthor plus50
yearstolifeof theauthor plus70, andfrom 75to0 95 yearsthetermof protectionfor worksinitially
ownedby acorporation. Theextensionwasretroactively appliedtoexistingworks. Eric Eldred
isaretired programmer who scansbooksout of print and producesonlineeditionsfor free
distribution. Hechallenged the Term Extension Act becauseit prohibited himfrom scanningand
makingavailableworksthat would havefalenintothepublicdomainbut for theextension. TheDC
Circuitrejected hisclaimsthat the Act violated the“ limitedtimes” constraintimposed by the
Exclusive RightsClauseandthefirstamendment. Theargumentwithregardto Articlel wasthat
the preambleprovidesno constraint onthepower of Congress, and that whenit createsthelimited



216 THROUGH THE L OOKING GLASS [Benkler

monopoliesitisempoweredto createunder Articlel, Congressissubject torationality review. The
Court seemed littlebothered by thefact that itshol ding directly contradictsthe SupremeCourt: “ At
theoutset it must berememberedthat thefederal patent power ssemsfrom aspecific constitutional
provisionwhichauthorizesthe Congress"To promotetheProgressof . . . useful Arts, by securing
forlimited Timesto. .. InventorstheexclusiveRight totheir. .. Discoveries." Art.1, 88, cl.8..
.. TheCongressintheexerciseof thepatent power may not overreach therestraintsimposed by
the stated constitutional purpose.”® TheCircuit Court brushed away thespecific requirement that
copyright befor “limitedtimes’ withtheclaimthat “ limitedtimes” included very long, but not
perpetual,grants, aswell asretroactiveextensionsof time. It’ sargument withregardtothefirst
amendment wastheimplausibleclaimthat |awsthat Congresscalls* copyright” arecategorically
exempt from first amendment scrutiny.

The Term Extension Act of 1998—though not thedecisioninEldredv. Reno—provides
anexcdlent groundfor explaining how thetwo congtitutiona congtraintsshouldinteract. First, there
istheretroactiveapplication aspect of the Act. AccordingtoGrahamyv.JohnDeere, Congress
canonly createexclusiverightsif thenew rightscoul d plausibly stimulatecrestion, andif they donot
take somethingout of thepublicdomain. Theretroactiveextensionof theterm of protectionfor
works that havedready been createdfailshothtests. Firgt, retroactiveextensi on cannot plausibly
promotetheprogressof scienceand useful arts.” It cannot createincentives. Mitchell will not
rewrite GonewiththeWindin 1998 no matter how many moreyearsof copyright protectionthe
book receives. And new bookswill not bewritten becauseold booksareretroactively protected
for alonger period thanwaspromised their authorswhenthey wrotethem. Inorder for any future
actiontobeaffected by retroactiveextension, acurrent author woul d havetothink that aproject
wouldnot justify itself under the present term of copyright, but woul d nonethel essbeworththeeffort
if copyright wereextended to an additiona giventerm, discounted by theprobability that copyright
will infact beextendedinthefuturetothat necessary length. Theimplausibility of thisargument can
readily becaptured by conjuring up theimageof amoviestudio executivepitching aproject to
investorsby saying—"wewon’t makemoney withinthe 75 yearsthat copyright law currently gives
us, but Congresshastraditionally extended rightsover time, andif Congressextendscopyrightto
95 years, we'll make akilling on this one!”

Second, onceawork iscreated, thereareaspectsof it that areencl osed, and aspectsof
itthat areinthepublicdomain. When Margaret Mitchell wroteGonewiththe\VMindin 1936, the
longest termof protection possiblefor thebook was56 years. 1n 1936, then, thestateof theworld
wasthat the encl osed domai nincluded the book GonewiththeWindfor 56 years. Thepublic
domainincluded the book GonewiththeWindintheyear 1992. Thisisnotawordgame. Itis
aneconomically accurate description of the state of theresource call ed GonewiththeWindas
perceived at thetimeof itscrestion by rationa economicactors. If someoneweretovaluetherights
tomakeamoviefromthebook, they would haveto pricethelicensenecessary. Imaginethat the

46 Graham v. John Deere, 383 U.S. 1, 5-6 (1966).
47 Seg, e.g., Landes & Posner, An Economic Analysis of Copyright Law, 17 J. L. Stud. 325, 362 (1988).
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priceisp. Whether itisworth payingthat priceispartly afunction of thecost of waitingfor the
expiration of thecopyright, whichispdiscounted to present valuefromthedate of expirationtothe
dateof use. That calculusislikely tohavelittleeffect onadecis onmadein 1938, but likely tohave
tremendouseffect onadecisionmadein 1991. GonewiththeWindis*inthepublicdoman”—on
adeferred basis—at themoment of itscreation. Theprecisevaueof itsbeingtheredependsonthe
timeleftfor expiration. Toextend theterm of copyright forGonewiththeWindafter it hasbeen
created isto remove from its public domain aspect from the public domain.

Where, asinthecaseof retroactivetermextension, Congresspassesal aw that removes
materia fromthepublic domainwith no plausibleclaimtoincreaseincentivesfor creation, thelaw
must fail under thelimitationsof theExclusiveRightsClause. TheEldredcourt’ sfailuretodiscipline
itsrationality review by focusing onthespecific elementsrequired by Articlel, Section8cl. 8
resulted in practically no review at all.

But what of the prospectiveapplication of the Act? Extending protectionfrom 75t095
yearsfor worksthat do not yet exist takesnothing out of thepublicdomain. Thestory of themovie
executive isdightly different. Herethepitchmust be* wewon’t makemoney withinthefirst 75
years,butjustyouwaitforyears76-95!" Itispossiblethat thisaspect toowill not passeventhe
threshol dtest of promoting progress.® But evenif it does, it should not passtheTurner test. The
extens onsubstantially burdenspresent expressveinterests—thoseof peoplelikeEldredwhowish
touseold materialsexpressively. Itfurthersthegovernment’ slegitimategoa of giving sufficient
incentivestoauthors, if atal, only very weakly, and certainly thereisno evidence, empirical or
theoretical, that would suggest that al essrestrictivemeans—Ilikelifeof theauthor plusfifty, or for
that matter 56 or 28 years, is insufficient.

Onthisbackground, thedecision of theD.C. Circuit inEldredv. Renorepresentsalack
of understanding of thecongtitutiona dimensionsof copyright law and of theroleof thejudiciary in
making surethat theuseof informationand cultural materia sby everyoneisnomoreregulated than
necessary. It missestheimportant rolecourtshavetoplay asaninstitutional counterbalancetoa
systematically imbal anced and overprotectivelegidative process. It entirely missestheregulatory
aspectsof exclusveprivaterights, andthenecessity of asignificant leve of judicia firstamendment
scrutiny to protect agai nst over-regul ation of accessto, and useof, thecultural andinformation
environment by individuals. Inthislatter respecttheD.C. Circuitisinthecompany of theNinth
CircuitintheNapster case. TheEleventh Circuit, ontheother hand, clearly wasapplying some
mode of first amendment andysi sto theWind DoneGonecase (though wedo not know which until
theyissuean opinion), and the Second Circuit appears poi sed to decidetheDeCSScaseona

“8 Both Stephen G. Breyer, The Uneasy Case for Copyright: A Study of Copyright in Books,
Photocopies, and Computer Programs, 84 Harv. L. Rev. 281,323-28 (1970), and Landes & Posner,
supra, express substantial doubts about the marginal impact of termslengths so distant into the
future.



218 THROUGH THE L OOKING GLASS [Benkler

Turner or evenstrict scrutiny analysis(whether or not under that standardit findstheDM CA
unconstitutional .)*

Needlessto say, how thesecasesareresol ved, ultimately inthe Supreme Court (whether
inthesecasesor futurecases), will determinewhether thereissome, much, or noeffectivejudicia
scrutiny of congressional regulationof informationand cultural productionthat takestheform of
exclusive private rights.

B. Neo-Lochnerism and the Moral Inversion of the First Amendment

(Thisisavery pompoustitletoavery short section, but at |east it conveysmoreor lessmost
of what | have to say about this particular tension in first amendment law.)

For over acentury lawyershavebeentreating corporationsaslega “ persons.” Withhabit,
thisuseful legdl fictionhastaken onanatural aura, asthough GM and Joe sTruckingwerejustlike
individualsfor all purposes. Thishabitwasnot particularly important fromafirstamendment
perspective aslong asfreespeechlaw waslargely occupied withworking out—aswewere
throughout thefirst two-thirdsof the 20" century—there ationship of thefirst amendment todirect
censorship. Astheinformation economy and society hasmoved to center stage, thefirst
amendment isincreasingly usedtoimposejudicia review onall regul ation of thissphereof social
and economic life.

Starting with caseslikeBdlotti, ®whi ch protected acorporation’ sright to speak on matters
of public concernaspart of public discourse, and continuing with caseslikeCentral Hudson,>
whichbeganto protect corporate speech aimedfor commercial purposes, firstamendment
jurisprudencehasgradually shifted totreating corporate speakersengaged inany form of
information production and exchangeasthough they wereno different thanindividual speakers
engagedinpolitica discourseor persona expression. Thisisanexaggerated characterizationof the
law inthisarea, but for thisbrief diagnosticdiscussion | will not defendit, but rather useit toidentify
apotential source of instability in first amendment law.

Thetrendtowardsjudicial review of regulation of how corporationsmakemoney from
information production, exchange, and carriageasthoughit werealaw aimed at individual rights,
not economicregulation, hasaparticularly darmingtrgectory inaninformationeconomy. Ironicaly,
it wasthen-Justice Rehnqui st who blamed the Court inCentral Hudson of returning to theLochner
era. lronicaly, because Chief Justice Rehnqui st recently joined an opinion of the Court prohibiting
government from requiring mushroomgrowersto contributetoagenera fundto support advertisng

“ This assessment is based on the oral argument and the court’ s order for supplemental briefs.
% Firgt Nat'l Bank v. Bellotti, 435 U.S. 765 (1978).
5 Central Hudson Gas & Electric Corp. v. Pub. Serv. Commission of NY, 447 U.S. 557 (1980).
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of mushrooms, adecisionthat JusticeBreyer respondedtowiththewords, “ 1 donot believethefirst
amendment seekstolimit thegovernment'seconomicregul atory choicesinthisway—any morethan
doestheDueProcessClause,” citingLochner asacriticismof theCourt’ sdirectioninfirst
amendment law for the first time since Justice Rehnquist’s use two decades earliér Ivé
videodiatonecaseswereastark exampl eof theimplicationsof thistrendinaneconomy where
information production, dissemination, and carriagearecentral >3 Intheearly 1990sthe FCC
sought toallow telephonecarriersintothevideo delivery market. Butinpermittingthetel ephone
carrierstocarry video, theFCCrequiredthat they do soascommoncarriers. Just asthey are
requiredto carry telephoneand dataonanondiscriminatory basis, sotoothe FCC'’ svideodiatone
order requiredthemto carry video signalsonanondiscriminatory basis. Thecourtsof appeal

treated thisimposition asaviol ation of thetelephonecompanies’ editorial rights—therightsto
determine what informationthey would carry over their systems. This, inturn, ledthesecourtsto
takeavery closelook at theeconomicrational eof thecommon carriagerequirement—whichwas
based onthe FCC’ sexperiencewiththetel ephonecarriersasprovidersof competitiveservices
dependent ontheir platform. Rejectingtheeconomicrational eoffered by the FCC, thecourts
overturnedthevideodiatoneorder asviolating thefirstamendment. That theregul ated entity was
alargecorporation; andthat the purposeof theregulationwastoincreasethediversity of video
programming availabletoviewerswasnot sufficient to sustainthecarriagerequirement. The
Supreme Court eventually vacated the case as moot, because the passage of the
TelecommunicationsA ct of 1996 disposed of thevideo dialtonemodel . Buttheproblem persists™

Perhaps the most extremeversion of thisuseof thefirst amendment isTimeWarner v.
FCC.* Inthiscase, theD.C. Circuitinvalidated the FCC’ slimitsonvertical and horizontal
integration of cablecarriers. TheFCC wasfocused onmaking surethereisasufficient number of
outletstoassurethat any programmer that isnot owned by acabl eoperator hasaccessto 40% of
theviewersinthetotal U.S. market. Theagency decidedthat to do so oneneededto makesure
that therewereat | east threecompetitorsintheUnited States, reasoning that two competitorscould
collaborate, andif together they controlled morethan 60% of theviewersthey wouldbeable
prevent programmersunaffiliated withthemfromsurviving. TheFCCthereforecappedthetotal
number of viewersany singlecableoperator could offer cableservicestoat 30%. Tothecourt,
therewasno questionthat thiscap onthenumber of subscriberstowhomany cableoperator could
sell wasaviol ation of thecablecompany’ sfirst amendment rights. All that wasleftforittodowas
tosupplant the FCC’ seconomicjudgment astowhether therewasahigh probability of collusion
between two giant competitorsto shut out unaffiliated programmers(yes) withitsown (no). This
rendered theFCC' sregulation uncongtitutional under theTurner standard, becausetheregul ation
was not narrowly tailored.

52 United States Dep't of Agriculture v. United Foods, Inc., 121 S.Ct. 2334 (2001).

%3 Chesapeake & Potomac Tel. Co. v. United States, 42 F.3d 181 (4th Cir. 1994).

4 E.g., Comcast Cable of Broward County., Inc. v. Broward County, 124 F. Supp. 2d 685 (2000).
%5 Time Warner Entertainment Co., L.P. v. FCC, 240 F3d. 1126 (2001).
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Now, onemightthink that thisrepresentsageneral risein courts’ solicitudeof first
amendment claimsagainst government regulation. But, aswesaw, inEldredv. Reno, decided
withinweeks of TWE v. FCC, another panel of thesamecourt reached adiametrically opposed
result. By holdingthat copyright wascategorically exempt fromfirst amendment review, thecourt
upheld aregulation sustained by an economic rational ethat islaughabl e by the standards of TWE
v.FCC. Thestark difference between thetwo cases—thefirst that reversesaplausible, if
unpersuasi ve tothejudges, economictheory regarding concentration and collusion, and thesecond
affirming animpossi bleeconomictheory about theeffectsof retroactiveextension of analready
ridiculously-long copyright protection period—is instructive.

Clearly, oneaspect of thisdissonanceisthefact that copyrightiscountedinthe* private
rights’ box, whilehorizontal ownershiprulesarecountedinthe” publicregulation” box. Thisisa
pressurepointthat | will discussinthenext subsection. But thereisal soadeeper problemof moral
inversionthatisrepresented by these cases, and that oneseesin other copyright casesaswell. In
theFreeRepubiccase, for exampl e, the court saw the newspapersasthefirstamendment rights
bearers, whiletheindividual userswhowould cut and pastestoriesasabasisfor their political
commentary and discoursewiththeir fellow forum parti cipantsrepresented al esser interest. That
the clashwasbetween political discourseononehand, andtheright to chargefor onlineaccessto
archival materialsalready fully remunerated through advertising playednoroleinthecourt’s
consderationthere. Thecriminalization of noncommercia useand exchangeof digitized materias
that oneseeswiththeintroductionof theNET ActandtheDMCA similarly fail stoappreciatethe
chilling effect onrea people—like Ed Felten—of acrimina prosecutionagainst Dmitry Sklyarov,
wheretheinterest ontheother sideof theequationisprotection of abusinessmodel of arecording
company or amovie studio.

Thistrendinfirstamendment law of theinformation economy—towardsprotecting
corporations broadly, evenat theexpenseof very real andimmediateconstraintsontheexpressive
autonomy and democratic speech of individual s—isunstabl ebecauseit representsamoral inversion
of thefirstamendment. Thefirstamendmentisnot atechnical ruleof law—government shall not
makeany law regul atinginformationflowsregardlesstheir sourceor nature. Itisaconstitutiona
provi sioncentral tothefunctioning of our democracy andthesecurity of our individual autonomy
as human beings.

Our democracy doesnot treat corporationsascitizens. They donot vote. They cannot be
elected. Ther contributionstopolitical discoursearevauedinsrumentaly, notintrinsicaly. Their
claimsto speechrightsarederivativefromthefact that sometimesthey arethebest vehiclestobring
useful informati ontotheattention of ademocratic polity.* Butthatisal. Thismay entail quite

% Thisisthe crux of Baker’s focus on treating the rights of corporations as always based in what
he sees as the more instrumental press clause, and not in the speech clause that he largely
reserves for protection of liberty interestsin expressive autonomy. C. Edwin Baker, Human Liberty
and Freedom of Speech (1989).
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substantial rightsonthepart of corporations, in particular newsmedia. Butintheclashbetween
instrumental reasonsto protect corporate speech andinstrumental reasonstoredtrictit, say, inorder
to permit othersto enrich democratic discourseover thetel ephonecompany’ snetwork, thecal culus
isultimately instrumental and subjecttofairly flexiblebalancing. Thiscouldbeasystematic
justificationfor thenew balancing approachthat Justice Breyer seemstobedevelopinginthisarea,
andfor which hehasalready received support from JusticesO’ Connor and Ginsburginsome
cases.”’

Our democracy doesnot, indeed cannot inany coherent fashion, treat corporationsasthe
bearersof moral claimstoautonomy. Insomefashion or another, claimsto autonomy arebased
insomedignitary interest, or somerespect for rational beingsor will. They are,inany event, entirely
unavailableasintrinsicclaimsfor corporationsor other corporatebodies.® Organizationsor
corporationscan serveor defeat autonomy. Their regulation may serveor defeat autonomy. When
itdoes, such as, for example, whenaregulationrequiresacorporationto prevent usersfrom
receivinginformationthey wishto use, or fromdisseminating expressionsindividual userswishto
disseminate(say, becausethey aresmut), theorgani zationsmay haveafirst amendment claimthat
isautonomy based. Butitisautonomy-based only derivatively, not directly. And, aswiththecase
of regulationthat may instrumentally limit speechinwaysthat limit or enhancedemocracy, sotoo
may regulation do so in ways that limit or enhance autonomy of individuals.

Inany event, whenthepersonregul atedisahuman being, acitizen of ademocracy, adirect
clai mant fromautonomy, that person’ sclaimsaretrandatedintoanintrinsicfirstamendment claim
againstinstrumental regulation. Corporations’ claimsunder thesameconstitutional provisionare
wesker, pittingoneinstrumental claimagainst another. Particularly whenthegovernmentisaiming
toregulate corporationsinstrumentallyto servethereal partiesininterest—thecongtituentsand
individual s—to enhance speech andincreasediversity indiscourse—thefirstamendment largely
devolvesinto nginstrumental gpproachesto servingthesameintrinsgcclaims. Insomesense,
the corporations firstamendment claimsinthesecasespit arule-utilitarianinstrumental approach
(itonthewholeservesthisdesideratumtofollow thisrule), whiletheregul ationtriesto servethe
good more directly.

Theinstability comesfromtheflow of casesthat do exactly theopposite. Exclusiveprivate
rightsininformation, asthey areincreasingly appliedto constrainindividua useof informationand
cultural resources, areaformof regulation of individual expressivefreedom. Very oftenthe
beneficiary of thisregulationisacorporation. Theseformsof regulationaresubjecttolight,insome
casestono, firstamendment scrutiny. Ontheother hand, rulesintendedto giveindividua sgreater
accesstoinformation or greater accessto avenuesof expression, and do so by limitingthebusiness

57 See Turner Broad. Sys,, Inc. v. FCC, 520 U.S. 180, 225-28 (1997), Nixon v. Shrink Missouri
Government PAC, 528 U.S. 377, 400-03 (2000) U.S. Dep't of Agriculturev. United Foods, Inc., 121
S.Ct. 2334, 2346-48 (2001).

% See Meir Dan Cohen, Rights, Persons, and Organizations, A Legal Theory for Bureacratic
Society 55-119 (1986).
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practicesor theopportunitiesof corporationsto managetheir busi nessesinthemanner most
conducive to their commercial interests, are routinely struck down.

Theresultisapincer movement onindividual expressveautonomy and ondemocratic discourse
by and amongtheactua constituentsof democracy. Thefirstamendmentisinterpretedto permit
government torestrict accessto and useof informationand cultural materialsby individual s, but
prohibitsgovernment fromaiding corporationssmilarly torestrictindividuals. Theresultisaworld
i nwhichboth government and corporationscanrestrictindividuals,and public correctiveactionto
increaseindividual freedomisconstrained. Partly thisinversionissustained by characterizing
“copyright”-likelawsasprivateordering or “ property,” and mediaaccessrulesas* publiclaw” or
“regulation.” Thisisatopicof thenext subsection. Partlyitreliesonaworkmanlikeattentionto
doctrinal movestotheexclusionof principle. But thesestrategiescannot bestableinthelongrun.
Themoral inversionof thefirstamendment putstoo much pressureontheparticular formof first
amendment law that has developed for the information economy.

C. Private Ordering

Another challengelikely to play animportant roleinframingtheconstitutional
understanding of exclusiverightsininformationand cultureisthat theregul ationsinquestionare
usually conceptualized asproperty or contract rights, rather than direct command and control
regulations. Assuch, they partakeof theauraof “ privateaction,” whichisnot generally ( Seley
v. Kramer aside) seen asgovernment action subject to constitutional review. Atthesimplestieve,
theoperation of thisconstructisseeninthesentenceof theD.C. CircuitinEldred, “ plaintiffslack
any cognizabl efirst amendment right to expl oit thecopyrighted worksof others.”® Theconflictis
conceptualized asinvolvingtwo private parties, onethat ownsawork, theother that wantstouse
it, and the first amendment has no traction.

Thesimplefact that thelast persontriggeringaprohibitiononaparticular useisnota
government actor doesnot render theprohibitionimmuneto first amendment scrutiny. Much
dependsonthesourceof power that enablesthe prohibition. Imaginethat Congresscreated and
auctionedoff rightsto prohibit Republicansfrom appearing ontelevision, soldthemto private
parties,andthen courtswereaskedto enforcetheprohibitionsby theindividuals. Whether a
particular Republicanwoul d or would not beallowed on TV woul d not beagovernment decision,
but adecisionby theprivatelicenseowner. But thesourceof prohibitionwouldbealaw that
discriminates agai nst speech based on viewpoint, and woul d be struck almost without question.
Nonethel ess, theprivati zation of thedecis on confoundstheissues. Sufficiently sothat inanot-too-
dissimilar case—Denver Area Educational TelecommunicationsConsortium—the Court did
infact upholdalaw that requirescabl eoperatorsto carry any programming onanondiscriminatory
basi s, except smut that Congressdisapproved of , which cableoperatorswerepermitted torefuse

% 239 F.3d at 376.
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tocarry. Theprivateparty control wasnot dispositivefor theplurality, thoughit wasfor Justices
Thomas, Rhenquist, and Scalia, but it did weigh in favor of finding constitutionality.

But clearly thereare caseswhereaprivate person canrely on, for example, property rights,
to prevent someonefrom speaking, and that person can do so onviewpoint based or any other
grounds. Indeed, thatiswhat wethink of asthe* normal” case, with exceptionslikethecompany
town in Marsh v. Alabama. How are exclusive private rights in information—Iike
copyright—different fromaprivatehomeowner’ srequest of aguest not to annoy everyonewith
praise for the Taliban? The point to seeisthat understanding copyright within the
framework of first amendment law doesnot requireusto think about whether acopyright owner
ismorelikeacompany townoramall. Inthosecases, theowner of physical property usedalaw
that wasneither directed at speech, nor used control over speechtoachieveitsgoal, toexcludea
speaker. Thespeaker, inrelianceonthefirst amendment, demanded an exceptiontothegeneral
propertylaw. Thecourt either accepted or rejected thisclaim. Therelationship of thefirst
amendment to copyrightisentirely different. Usersarenot confronted with aninabilityto spesk,
print, or play musi cwithout accessto resources—likestreets, parks, or transmitters—governed by
agenera law likeproperty. They haveunder their control themeanstodo so. They areconfronted
with alegal rule—thelaw of copyright—thatprohibitsthemfromspesking, printing, or playing
musi cinwaysthat they otherwisecould, inthepublicinterest. Thelaw of copyrightistheonly thing
that standsbetweentheuser andtheuser’ scapacity to speak asshepleases. Itisapubliclaw,
enacted by thelegidature, tobenefit publicinterests, that takestheform of tellinglotsof peopl ethat
they areprohibited from printing certainwordsthat they want to print. It may beaperfectly
justifiablelaw, buttosay that apersonhasno* cognizablefirstamendment interest” innot being
forbidden by law from printing something heor shewishesto print, and can asapractical matter
print, isimplausible.

Thisanswer depends, however, onthetheory onehasregardingthesourceof exclusive
privaterightsininformation. If onetakessomeformof natural rightsapproach—alongthelL ockean
or Hegdianlines—thenthesourceof theproperty rightispre-lega, andlaw issmply enforcing pre-
political rights, whosecontoursthereforearenot themsel vesreviewabl e government action.” The
sourceof theprohibitionthat theowner placesontheuser is, then, not aitself areviewablelaw,
though obviously whenthe Sheriff comesto enforcetheprohibitionthereisagovernment action,
just asinShelleyv. Kramer, and perhapsthefit betweenthenatural right andanoverly broad
positive implementation may be reviewable in favor of the users.

Butif onesees—asAmericantraditionhas, and asthe Supreme Court repeatedly has
dated—exclugveprivaterightsininformation aspositivelaw, rootedinautilitarian cal culus, then
thelaw creatingtherightisitself irreducibly the® law” that Congresshasmadeabridging thefreedom
of speech. Themeaningof anexclusiveprivaterightininformationisthat Congresshasidentified
apersonwho, for reasonsof social welfare, receivesaright to prevent othersfromsaying certain
words. Just likethepersonwiththeright to prevent Republicansfromtalkingon TV. The
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viewpoint neutrality of copyright goestothelikelihoodthat thelaw will beupheld, nottothe
presenceof a“ cognizablefirstamendmentinterest.” Thisdoesnot meanthat every copyright
infringement case now hasacase-specificfirst amendment review component. 1t does, however,
meanthat wherethelaw of exclusiveprivaterightsdrawstheboundariesof theright, these
boundaries must be subject to first amendment scrutiny.

Whilethisissueisimportant—asEl dred indicates—inthecopyright context, theprimary
locusforitslikely mischief isin confoundingthecongtitutiona anaysisof ingtitutional mechanisms
explicitlyintendedtofacilitate privateordering” of accesstoand useof informationand cultural
materials, rather thantoembed publicpolicy choices. Inparticular, thisreferstotheUniform
Computer Information TransactionsAct (UCITA), whosemost controversial featureisthe
validation of mass-market licenses.

Consider aterm appended tothenewsreportsof atechnology newsservice: “Information
containedinthisCNET News.com report may not berepublished or redistributed without the prior
writtenauthority of CNET, Inc.” Under copyright law, theinfor mation containedinareport, as
distinguishedfromtheexpressiveformthat it takes, isnot theproperty of thereporter. Theremay
beavery limited“hot news” exceptiontothisgeneral rule®but certainly nothingthat would
encompass the broad claim of right expressed in CNET’ s terms.

Most courtsprior tothepassageof UCITA did not enforcesuchterms® Somecourtsdid
soby relying onstatecontract law, finding an absenceof sufficient consent 52 or an unenforceable
contract of adhesion.® Othersrelied on preemption, stating that to theextent statecontract law
purportedtoenforceacontract that prohibitedfair useor material inthe publicdomain—Ilikethe
raw information containedinareport—it waspreempted by federal copyright law that choseto
leavethismaterial inthepublicdomain, freely usableby all # Whilethe Seventh Circuit held
otherwi se,®thiswasthemgjority positionpriortoUCITA. UCITA obviatesthestatecontract law
bases of refusing to enforce such contracts.

A state’ senactment of UCITA doesnot triggerdirect constitutional review under Articlel,
thoughit might under thefirst amendment. InBonitoBoatsthe Court specifically stated that the
limitationsimposed on Congressby Articlel, Section 8, Clause8did not directly apply tothe

8 | nternational News Service v. Associated Press, 248 U.S. 215 (1918); National Basketball
Association v. Motorola, 105 F.3d 841 (2d Cir. 1997).

8 Mark A. Lemley, Intellectual Property and Shrinkwrap Licenses, 68 S. Cal. L. Rev. 1239, 1248-53
(1995).

62 Step-Saver Data Systems, Inc. v. Wyse Technology, 939 F.2d 91 (3d Cir. 1991).

& Vault Corp. v. Quaid Software Ltd., 655 F. Supp. 750, 761 (E.D. La. 1987), aff'd, 847 F.2d 255 (5th
Cir. 1988).

8 Vault Corp. v. Quaid Software Ltd., 847 F.2d 255 (5th Cir. 1988).

8 ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996); Hill v. Gateway 2000, Inc., 105 F.3d 1147
(7" Cir. 1997).
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states®But the Court al so hel d that statescoul d not createrightsthat werefunctional ly equivalent
torightscreated by federal statute—Ilikepatent |aw—but did not servethecorepolicy goa sof the
federal lawinretai ningaccesstotheinformationtowhichexclusverightsaregranted. Thecorrect
analysisof UCITA, insofar asArticlel isconcerned, isto consider whether itsblanket validation
of mass-market licenses, including thosethat prohibit usersfrom making usespreservedfor them
by the Copyright Act, ispreempted by that Act, or conflictswiththerequirementsof Articlel as
implementedintheCopyright Act. Inthecaseof UCITA, for exampl e, validation of aclickwrap
licensethat prohibitscopying of publicdomainmaterial scovered by thecontract wouldbeasimple
exampleof statelaw enforcement of aterminamass-market contract that couldbeconsidereda
violationof Articlel asimplemented throughthe Copyright Act. TheCopyright Actimplements
accessto publicdomainmaterialsinavariety of ways.?” It doessoin many casesasadirect
implementationof theconstitutional mandateof Articlel nottocreaterightsinpublicdomain
materials. When UCITA isenforcedto circumvent theseprivileges, it doessoinviol ation of the
congtitutionally embedded federal policy just assurely asFlorida sboat hull designconsideredin
Bonito Boatsviolated federal patent policy.

Moreover, enforcement of mass-market shrinkwrap licensesto prohibit usersfromusing
informationinwaysthat they arepermitted tounder copyrightlawisgenerally asuppression of
speech that must bereviewed underTurner. Thatitsbas sislaw regarding contractsabout speech
no moreinsulatesit fromfirstamendment review thantheprivatelaw basi sof defamationlaw
insulatesit fromcomplyingwithafederally imposed, constitutiona baseline. Thelaw of contract
itself recogni zestheirreduciblepublicroleindefining theconditionsof enforceability, whenit refuses
toenforcecontractsthat areagainst publicpolicy. Just astheexclusiverightsthemselvesare
reviewabl e, becausethey seek to achieveapublic purposeby prohibiting certain expressiveacts,
sotoo contractsabout permitted and prohibited expressionor reading call uponthestateto prohibit
certainspeechinpursuit of publicpolicy. Whenlaw decided whether to enforcecontractsfor
gambling, or prostitution, or assassinations, itisapublicdecision, aimed at publicgoals, with
implicationsfor the enforcement of alegal formof interpersona agreements. Similarly, whenlaw
decidesto enforceagreementsabout whether onepersonwill say certainthingsor read certain
thingsisapublicdecision, implementedthrough publiclaw, about thelegal form of suchan
interpersonal decision. That publicdecisionissubjecttoreview under thefirstamendment. Again,
not every contract i ssubject todenovoreview, but categoriesof policy decisions—suchas
whether or not toenforcemass-market licensesthat prohibit usesof information otherwiseprivileged
by copyright law—are.

The* public” character of thelicenseiseven|essproblematicwhenthe* contract” isnota
negotiat ed agreement between equal parties, but amass-market licensethatisineffect aprivately
sel ected, but publicly enforced, regulation of how certaininformationisused by widerangesof the
population. When Congresshascreated aparticul ar set of rulesregulating accesstoinformation

489 U.S. 141, 165 (1989).
67 Jessica Litman, The Public Domain, 39 Emory L.J. 965 (1990).
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or cultural material sit hasdeterminedthat thegoal of promotingincentivesfor creativity is
adequately served by themeansit adopted. Indeed, giventhepoalitical economy of congressiona
| egislationonthis, at any givenmoment thefederaly enacted basdineislikely tobemoreprotective
thanoptimal. Thisbaseline, thefederal law of copyright, alwaysstandsasalessrestrictive
aternativefor attainingthat goa thanwhatever termamass-market vendor whoreliesonexclusive
rightsthat aredesignedtogiveit somemarket power will addtothat baseline. Theresultisthat
astatelaw and court order that prohibit apersonfrom usinginformation astheuser wouldliketo,
andispermittedtounder theCopyright Act, isanoverly restrictiveregul ation of that use, for which
alessrestrictive alternative isreadily available in the form of the federal baseline.

D. Regulating the Logical Layer: Code and the Constitution

Imagine acriticof Hollywood culture—say, afeminist filmcriticor afundamentalist
preacher—preparing apresentation about theillsheor sheseesinthisculture. Themost effective
meansof explainingand communicating thiscriticismwoul d beapresentationlaced withillustrations
fromactud films. TheCopyright Actitself generdly permitssuch quotationsfromvideo. TheDigita
Millennium Copyright Act (DM CA), however, hascreated aframework that operatesat thel ogical,
or software layer, that in effect prohibits these quotations.

The DM CA prohibitsanyonefrom circumventing atechnical measurethat controls
accesstoawork. Itasoprohibitsanyonefrommakingor distributing utilitiesthat would hel pusers
circumvent protection measures. Neither provision, atleast ascurrently interpreted, issubjectto
the fair useexception, and thequotationsby thefeminist critic or thefundamentalist preacher would
not likely fall under any exceptiontotheDM CA. If producersof cultural productsencrypt them,
asthefilmindustry hasdonewith DV Dsand new videocassettes, it becomesillegal under the
DM CA toperformthefunctionsat thelogical layer that arenecessary toquotefromthem. A hill
i sapparently now contempl ated toforcemanufacturersof boththephysical andlogical layersof the
information environment—thehard drives, computers, screensetc, aswell assoftware—smilarly
to design their wares to enforce the licensing practices of the copyright industry.®

Sometechnical protection may benecessary to preservetheviability of acommodified,
copyright-based busnessmodd incultura production. A pervasivere-building of boththephysica
andlogical layersof our infrastructureto control theway individual sinteract withthecultural
environment they occupy, however, underminesbothindividua expressivefreedomandtherichness
of political discourse. Inparticular, theseprovisonsmakecultural resourceslessavaill ableandmore
expensivefor thenoncommodified sector—Ilikethefeminist filmcritic or thefundamentalist
preacher—threatening to impoverish an increasingly important dimension of social discourse.

8 Universal City Studios, Inc. v. Reimerdes, 111 F. Supp. 294, 324 (S.D.N.Y . 2000).
8 Security Systems Standards and Certification Act, see draft http://cryptome.org/sssca.htm.
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Threecasesarecurrently being considered, testing thecongtitutionaity of theDMCA'’s
anti-device provision. These are Reimerdes, Felten, and Sklyarov. Reimerdesis the case
currently most likely toresultinasubstantial first amendment decision, oneway or theother, soon.
lyarov | will discussinthecontext of criminalization. Fetenisalmost tooeasy, presentingthe
real-world exampl eof what woul d otherwisebeconsidered a“ paradeof horribles’ -typeargument.

Ramerdesinvolvesasuit by theeight Hollywood studiosagai nst ahacker magazine,
2600, seeking aninjunction prohibiting 2600 from making available, or linkingto other sitesthat
makeavailable, aprogramcalled DeCSS. DeCSSisacomputer programthat circumventsthe
copy protection schemeusedto control accessto DV Ds, named CSS. CSS preventscopyingor
any useof DV Dsunauthorized by thevendor. DeCSSwaswrittenby afifteenyear-old Norwegian
call ed Jon Johanson, who claims(though thedi strict court di scounted hisclaim) tohavewrittenit
aspart of anefforttocreateaDV D player for Linux based machines. 2600 posted acopy of
DeCSSonitssite, together withastory about it. Theindustry obtained aninjunctionagainst 2600
prohibiting not only theposting DeCSS, but a soitslinkingto other sitesthat post theprogram. The
court rejected thedefendant’ sarguments, both thosethat sought tointerpret the DM CA toinclude
afair useexception, and constitutional argumentsthat claimedthat if theDM CA’ santi-device
provision indeed prohibited DeCSS, then the DM CA was unconstitutional .

TheCourt of Appeal waspresented with both an Articlel argument and twotypesof
firstamendment argumentsagainsttheDM CA. TheArticlel argumentranlargely asfollows™ The
limitationsplaced by Articlel on Congress spower togrant exclusiveprivaterightsininformation
require,among other things, that alaw not removematerial sfromthepublicdomainandthat it
provideprotectiononly for limitedtimes. Encryption, however, allowsavendor toencrypt not only
copyrighted materials, but a so public domainmateria snever owned by thecopyright owner, aswell
as materialswhose term of protection hasexpired. A law that prohibitsthe existence of
circumventiondevices, eventhoseusabl eto reach publicdomain materials, isalaw that excludes
thesematerialsfromthepublicdomain, or indefinitely extendsthetermof protection, inviolation of
the congtrictsof Articlel. Anditislaw, rather thantechnology or privateactionthatisexcluding
accessfromthematerial's, because counter-technol ogy—circumvention deviceslike DeCSS—is
perfectly capableof enabling usersto usethepublicdomainmaterials. Itisthelaw prohibitingthese
devicesthat iscausingtheexclusion. Andalaw givingexclusiveprivaterightsto control accessto
informationor cultural materialsmay not, accordingtoArticlel, includearight toexcludefrom
publicdomainmateria sor toexcludefrom copyrighted materia sinterminably. If thecourt doesnot
accept thisargument, or somesimilar limitation onwhat Congresscan achieveindirectly through
regulatingthelogical layer of theinformationenvironment, thenregulationsliketheDM CA canas
a practical matter obviate the Article | protections of the public domain.

™ Brief of Amici IP Law Professors, (Julie Cohen)
http://www.eff.org/IP/Video/ MPAA_DVD_cases/20010126 ny_lawprofs_amicus.html.
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Thereweretwofirstamendment arguments—onefor strict scrutiny, theother for
intermediate, or Turner level scrutiny.

The argument for Turner level review followed roughly thelinesdescribedinPart |
here. Acceptingthat thepurposeof encouragingcommercia proprietary production of information
through creating exclusiverightsisanimportant government interest, thequestioniswhether the
specificlaw burdensspeechtoomuch. Theinterna limitationsincopyright lav—Ilikethefair use
exceptionor theprivileged useof public domain material s—areconstitutivemediating devicesto
permit copyright law to comply withtheconstraintsof thefirstamendment. Theanti-device
provisionof theDM CA ineffect eliminatesthesemediating devicesby giving vendorsof digitized
material sperfect, rather than limited control over materialsthey encrypt. Theeffectiveelimination
of accessto video material sfor purposesof quotation, or tomaterialsnolonger covered by
copyright, or tomaterial sotherwiseinthe public domainimposestoo heavy aburden onthespeech
of users, particularly inthepresenceof lessrestrictiveaternatives. Suchlessrestrictiveadternatives
includeimposingliability oninfringing usesof circumvention, for example. Or they couldtakethe
form of arequirement that access-protection devicespermit statutorily definedfair uses, or that copy
protection mechanisms permit first-generation copying, but not second generation copying.”

Giventhepresenceof |essrestrictivealternativesthat Congresshad actually usedin
similar circumstances, the DM CA imposed too great aburden, and should befoundtoviol atethe
firstamendment. Thedistrict court below had held that theTurner standardwasinfact applicable,
but that the harmsto fair userswere too remote and speculativeto justify finding the act
unconstitutional onitsface, andthat thespecific defendantswerenot fair usersand could not
thereforeclamtoinvalidatetheact asapplied. Thecourt of appea hasnot yetissueditsrulingas
of thiswriting, butinargument the panel appearedto accept that Turner, at least, istheappropriate
standard, and seemed particularly interested in the availability of less restrictive alternatives.

But most of themainbrief, most of thedi strict court’ sopinion, and most of thequestions
posed by thecourt of appeals' request for supplemental briefsafter argument werefocused onthe
possibility that the DM CA’ santi-deviceprovisionshould besubject tostrict, not tointermediate
scrutiny. Themost direct version of theargumentinfavor of strict scrutiny isthat codeinany
form—whether wecall it sourcecodeor object code—isspeechall theway down. All formsof
softwarearehumanly meaningful communications(thedistrict court found asafact that object code
too could beunderstood by well-trained humans). Thefact that ever-smarter machinescan
understand more and morehuman speech doesnot makethat human speech any lessworthy of
protection. A day will sooncomewhenacomputer canunderstandinstructionswrittenby one
human beingin plain Englishtoteach othershow to do something. Thefact that machines, aswell

" See Brief of Amici Curiae ACLU et al., http://www.aclu.org/court/corley.pdf, Brief of Amici
Benkler & Lessig,

http://www.eff.org/I P/Video/MPAA_DVD_cases/20010126_ny_2profs_amicus.html, EFF
Supplemental Letter Brief,

http://www.eff.org/I P/Video/MPAA_DVD_cases/20010126_ny 2profs_amicus.html.


http://www.aclu.org/court/corley.pdf
http://www.eff.org/IP/Video/MPAA_DVD_cases/20010126_ny_2profs_amicus.html
http://www.eff.org/IP/Video/MPAA_DVD_cases/20010126_ny_2profs_amicus.html

229 THROUGH THE L OOKING GLASS [Benkler

ashuman beings, understand thesewordsshoul d haveno effect ontheright of theonepersonto
teachothershow to performafunction. Inthiscase, if acomputer engineer hadwritteninsimple
English how onemight go about circumventing copy protection, hewouldbenolessprivilegedto
do sounder thefirst amendment thanwould aradical criticbeprivilegedto explain how to
overthrow thegovernment. Unlessthereisaclear and present danger toacompellinggovernment
interest, thefirst amendment requiresthat weall ow the speech to continue, and constrain prohibition
to actsthat harmthecommonweal. Thecourt of appeal signaleditsacceptanceof, atleast, the
plausbility of thisargument by asking specificaly initsorder requesting supplementa briefswhether
the DMCA would pass the clear and present danger test of Brandenburg v. Ohio.”

A dlightly modified versionof thisargumentisthat at thevery least computer code, in
any form, istheprofessional languageof computer engineersand scientists. WhattheDMCA is
sayingisthat therearecertaintopicsof conversationthat computer professiona scannot discussin
their preferredlanguage, becauseusingthat |languageisharmful togovernmentinterests. Thetopic
coveredby theDM CA is* how tocircumvent certaintypesof encryption.” If,instead of copyright
and computer code, thel aw had sai d—onemay not speak in Russian about overthrowingtheU.S.
government or in Arabicabout Jihad—theneedfor strict scrutiny woul d havebeen obvious.
Nothingineither thechangeof |anguageor thechangeof topicrequiresadifferent outcome. Itis
still thecasethat thereisanidentifiablegroup of peoplefor whomuseof aparticular languageis
particularly hepful, anditisstill thecasethat thereisaparti cul ar topicthat thegovernment believes
ismoredangerously spoken about inthat languagethaninothers. That governmental judgment
needs to be subjected to strict scrutiny. Perhapsacourt today will decidethat under the
Brandenburgtest prohibitingthesal eof flight manualsin Arabicisjustified. But doingsowould
require a court to go through that strict test, not some lesser test.

Thedifficulty, fromtheperspectiveof first amendment doctrine, posed by either of these
argumentsisthat theresult, potentially, isthat no regulation of computer programming can be
undertakenunlessit complieswiththestrict scrutiny standard. Thatisnot,inprinciple, an
implausibleresult. Journdistsgenerally cannot beregulatedintermsof thewordsthey used, except
under strict scrutiny. Why couldn’t the same be true of computer programmers?

The mostimportant potential concernwiththisoutcomeisthat acommunicationtoa
machineintendedto causeitto performafunctionisnot acommunicationthat intereststhefirst
amendment. No one would suggest that it is unconstitutional to regulate human-urinal
communi cationachievedthroughaninfrared port, or communication betweenahumananda
remote-control car. Thecomplicating fact with codeisthatthesamewordscanbeuttered, and
some or evenmarny human beingswill understand them asmeaningful human communications, while
somemachineswill understand them asinstructions. Thedifficulty ishow toregul ateutterances

2 Brandenburg v. Ohio, 395 U.S. 444 (1969).
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intendedto* pushbuttons” without burdening human communications. Thismight meanthat
executing aprogram must bedistinguished from communi catingitin human readableform capable
of being either read by ahuman or runby amachine. It might meanthat distributionwiththeintent
of running, asopposed towiththeintent of communicating, should bemorereadily regulable. The
obviousdifficulty, onceonepresentsthedistinctionintheseterms, isthepotentia chilling effect on
human communication. Thisisexemplified most clearly by David Touretsky’ ssuperbwebsite,
devotedto prodding theboundariesof thispreciseproblem.” Touretsky presentsvariousforms
of describing DeCSS, somemorereadily machine-readabl ethan others. Hepresentsit, for
example, inplainEnglishandinHaikuform, aswell asinacomputer languagefor whichacompiler
hasnot yet beenwritten—such that amachinecouldin principlereadit, but thecomputer trand ation
mechanism does not yet exist, and in English alongside a translator from English to code.

Thiskind of richly detailed argument isprovocative. Butit doesnot necessarily imply that
thereforesoftwarecan never beregul ated except under conditionsthat would permit theregulation
of anewsreport. Journalistscannot havean effect ontheworldthroughtheir writing, except
through theactsof humanreaderslearningtheir wordsand opinions. Regulatingthewordsof
journalistsisthereforeregul ating directly that humaninteractionthat liesat thecoreof boththe
democracy andtheautonomy concernsof thefirstamendment. Computer scientistswriting code
can haveaneffectintheworldevenif nohumanbeingever readstheir work. It seemsplausiblethat
thestate should beabletoregul atethoseaspectsof codedistributionthat areintendedto operate
without operating on the human cognition.

Touretsky’ sargumentisthereforeinlargemeasureavery well presented, finely detailed
slippery dopeargument. It suggeststhat somecaseswill beeas er, and othersharder. Liability for
sending anexecutablefileof avirus, intended to function onthecomputer of auser without
communicatingtotheuser, shouldberelatively straightforward to understandinfirst amendment
termsasnotimplicating expressivevalues. Liability for publishinganacademicpaper thatincludes
instructionsfor how toattainacertainresultin computing shoul d betreated asimplicatingfirst
amendmentinterestsof thehighest order. Thepresenceof formal representationsnormally usedin
thediscipline, whicharemachinereadabl eand sufficient to beautomeatically compiledinto running
code, should not changethischaracterization. Thisiswhy theFeltencaseisso compelling, and
why therecordingindustry istrying so hardtorunaway fromthefieldinit. Inbetweenthereare
hard casesthat need to beresol ved based ontheextent towhich aregul ation burdensspeech
among computer professionals. A law that prohibitsdistribution of sourcecode (asdefined
functionallyinthe GNU GPL to betheformmost usableby programmers)“shoul d betreated as
directly burdening speech. If ittreatscodeabout different human actionsdifferently because
government treatscommuni cationinthisform about thissubject asmoredangeroustoitsinterests,

3 http://www-2.cs.cmu.eduw/~dst/DeCSSGallery/index.html. In principle, the logic of linking
liability in the DeCSS case could treat this footnote as an act of trafficking, though thisis unlikely.
" GNU GPL Section 3 (The source code for awork means the preferred form of the work for making
modificationstoit.)
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astheDM CA antideviceprovisiondoes, it should be seen ascontent-based speechrregulation. A
law that prohibitsonly thedistribution of executabl efilesal ready compiled for aknown set of
machi nes, should beseen asincidentally affecting speech, and subject toO Brienreview. | donot
pretend that thiscursory discussionresolvesthisissue. Herel only raisethisdifficult question, and
suggest my ownintuitionsabout thisthorny question (they are, | know, quiteunwel comeamong
many who care deeply about defending the public domain against the enclosure movement).

E. Criminalization

TheDMCA andregulationof thelogical layer isal sowherethestory of Dmitry Sklyarov enters
andloomslarge.® Encryptionof informationand cultural materidsisintimately involvedinthedenia
of permission to read, view, or quote the encrypted materials. A legal prohibition on
decryption—ontaking practical stepsthat wouldallow onetoread, view, or quotetheinformation
or cultural material sregardlessthe prohibition—thereforedirectly implicatesfirstamendment
considerationsinwaysdescribedinthepreceding section. Toimposeinthisddicateareacriminal
sanctionsistoforceinnovatorsand readersto adopt widemarginsaround thecontoursof thelaw.
Anditisprecisaly thishighrisk of crimind liability, anditschilling effect onprotected activities, that
requirescourtstobeespecially wary of criminal provisionsthat burden speech. Itisonethingfor
Alice Randall or Edward Felten (or 2 Live Crew) to test the bounds of the law when the
consequencesmight beaninjunction preventing publication, or evenadamageaward. Itisquite
another to ask themto continueto enrich our speech environment at therisk of spendingyearsin
federal prison.

BeginningwiththeNo Electronic Theft Act (NET Act) andlater incorporatedintothe
DM CA, crimina copyright hasrecently becomemuch moreexpansivethanitwasuntil afew years
ago. Priortopassageof theNET Act, only commercial pirates—thosethat slavishly made
thousandsor millionsof copiesof video or audiocassettesand sold themfor profit—would have
guaifiedascriminal violatorsof copyright. Withitspassage, criminal liability hasbeenexpanded
tocover privatecopyingandfreesharing of copyrighted material swhosecumul ativenominal price
(irrespectiveof actud displaced demand) isquitelow. Ascrimina copyright law iscurrently written,
many of theover 70millionNapster usersarefelons. Itisonethingwhentherecordingindustry
label stensof millionsof individualsinasociety “ pirates’ inarhetorical efforttoconformsocial
normstotheir businessmodel. Itisquiteanother whenthestatebrandsthemfelonsandfinesor
imprisons them.

Jessi caL itman hasoffered themost plausi bleexpl anation of thisphenomenon.” Asthe
network makeslow-cost productionand exchangeof informationand cultureessier, thelarge-scale
commercial producersarefacedwith anew sourceof competition—volunteers, peoplewho

S See supra, prologue, under thetitle, Off with his Head!.
76 Jessica Litman, Electronic Commerce and Free Speech, 1 J. Ethics and Information Technology
213(1999).
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provideinformationand culturefor free. Astheuniverseof peoplewho canthreatentheindustry
has growntoencompassmoreor |esstheentireuniverseof potential customers, theplausibility of
using civil actionstoforceindividual stobuy rather than shareinformation decreases. Suingall of
one' scustomersisnot asustainablebusinessmodel. Intheinterest of maintainingthebusiness
model that relieson control over informationgoodsandtheir saleasproducts, thecopyright industry
hasinstead enlisted criminal enforcement by thestateto prevent theemergenceof suchasystemof
freeexchange. Inthe Sklyarov case, thisispresented by thefact that it was A dobethat instigated
the prosecution. That Adobelater conveniently recededinthefaceof outrageof many of its
customersdoesnot changethefundamental fact that it instigated precisely thechain of eventsit
wished to occur—criminal enforcement without direct involvement by the vendor.

Thechangesinlaw coupledwiththecurrent Justice Department’ sfocuson enforcement of
i ntellectud property rights” havel eadto asubstantial increaseintheshadow of criminal enforcement
inthisarea. Thepotentia stakesof usinginformationand cultural material shaverisen, requiringthat
usersseek alicenseand pay for useinmany moreinstancesthanthey would haveonly afew years
ago. Itisdtill, asof thiswriting, aseriouscongtitutiona questionwhether alaw, likethe DM CA, that
prohibitsDmitry Sklyarov fromwriting codethat hassubstantia noninfringinguses—likelettingusers
read publicdomainmateriaslikeAlicein Wonderland or quotefrom ebookswithout permission—is
avalidexerciseof Congress spower under Articlel oriscons stent withthefirstamendment. But
asking programmerstowritethesoftwarethat will makethese privileged usesavail able, sothat legal
challengescan determinetheconstitutionality of that prohibitionisdifficult whenthepriceof a
mistake is prison.

The Supreme Court hasexpressed particular concernwiththechilling effect of criminal, as
opposedtocivil, enforcement of policy. InRenov. ACLU theCourt specifically stated that “ the
Severity of criminal sanctionsmay well causespeskerstoremainslent rather than communicateeven
arguably unlawful words, ideas, andimages,” ®distinguishingit fromthecivil measuresusedto
effectuate similar child-protection goalsinDenver Area. Smilarly, thePadficacourt’ sapproval
of theFCC'’ sadmini strativeaction specifically noted asone cons deration that the sanctionimposed
was not criminal .”

Thethoughtful critical essay that David Touretsky haspublishedincludesmaterial sthat could
be interpreted ascircumvention devices, and providing them could beinterpreted astrafficking. The
problemwiththeexpans vecriminalization of copyrightisthat Touretsky must beabraver manto
bring hiscriticismtothepublicthanhewoul dif thesoleremedy wascivil—say, and injunction

" See DOJ Intellectual Property Policy and Programs,
http://www.usdoj .gov/criminal/cybercrime/ippolicy.htm.
78521 U.S. 844, 872 (1997).

" FCC v. Pacifica Foundation, 438 U.S. 726, 747 (1978).
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requiring himtoremovehispagefollowingtime-wasting and codtly litigetion. Somebravecriticswill
continue. Otherswill be chilled. Discourse will be impoverished.

Giventhetremendousexpans onof rightsinthepast few years, and theseriousarguments
that theseexpans onshavedel eteriousimplicationsfor freespeech and areunjustified asamatter
of economictheory, theheightened criminalization of copyright should present oneof thefirstand
mostimmediatetargetsfor judicia review. The Sklyarov casepresentsan excellent opportunity for
the judiciary to exercise its moderating power.

F. Raw information and information about information

IN1991, inFeist Publications, Inc.v. Rural Tel. Serv. Co., the Supreme Court held that
raw factsinacompilation, or database, werenot covered by the Copyright Act, and could not be
so protected cons stent with theconstraintsimposed by theintellectual property clause® TheCourt
hel dthat thecreative el ement of thecompilation—itsorgani zation or selectivity, for example, if
creative—coul d beprotected under copyright law, & but that thefactscompiled could not. Copying
datafroman existing compilationwasthereforenot “ piracy;” itwasnot unfair or unjust; itwas
purposefully privilegedinorder to advancethegoal sof intellectual property—theadvancement of
progress and creative uses of the data.®

Theyearssincethe Court decidedFaes have seenrepeated eff ortsby thelarger players
i nthedatabase publishingindustry to passlegislationthat would, asapractical matter, overturn
Fag and createexclusiveprivaterightsintheraw datain compil ations. Becausethe Court rooted
itsFag decisoninarobustinterpretation of theexclusiverightsclause, effortsto protect database
providerseventualy settled onanunfair competitionlaw, basedinthe Commerce Clause, freeand
clear of theinconvenient weight of Feid. Infact, however, theprimary law that hasrepeatedly been
introducedwalks, taks, andlookslikeaproperty right. If someversion of thislaw ultimately passes,
itwill present animportant focal point for defining theconstitutional statusof raw data, both under
the Exclusive Rights Clause and Feist, and under the first amendment.

Evenif thecongressional |aw can bestopped, other avenueshavemorerecently openedto
appropriateraw data. Inparticular, somelitigantshaveturnedto statelaw remediesto protect their
dataindirectly, by devel opingatrespass-to-server formof action. Theprimary instanceof thistrend
iseBayv. Bidder’ sEdge, asuit by theleading auction siteagai nst an aggregator site. Aggregators
coll ect information about what isbeing auctionedinmulti plelocations, and makethemavailablein

80499 U.S. a 349-50.
8117U.SC.§103.
®2Feist Publications, Inc. v. Rural Telephone Service Co., Inc., 499 U.S. 340, 349-50 (1991)
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oneplacesothat auser cansearcheBay, Y ahoo, and other multipleauctionsitessimultaneoudly.
Theeventual biddingitself isdoneonwhatever sitetheitem’ sowner choosesto makehisor her
item available, under whatever termsareimposed by that site. ThecourtineBayv. Bidder’ sEdge
hel dthat theautomated i nformation coll ection process—of running acomputer program that
continuously requestsinformationfromtheserver about what islistedonit, calledaspider ora
bot—wasatrespasstochatels® Theinjunctionledto Bidder’ sEdgeclosingitsdoorsbeforethe
Ninth Circuit had an opportunity to review the decision.®

Theresult of acommonlaw decision of theeBayv. Bidder’ sEdgevariety istocreatea
commonlaw exclusiveprivaterightininformationby theback door. Whileinprinciplethe
informationisstill freeof property rights, readingit mechanically—an absol utenecessity giventhe
volumeof theinformation anditsstorage on magnetic mediaaccessibleonly by mechanical
means—can be prohibited astrespass. Thepractical result woul d beequival ent to someaspects
of afederd exclusiveprivaterightinraw data, but without themitigating attributesof any exceptions
that would bedirectly introducedintolegislation. Toprevent suchaneventuality, if thesecases
cannot beresisted on statecommonlaw grounds, they must bechallenged either on preemption
grounds—based onthe copyright |law—or onfirst amendment grounds, onthemodel of New York
Timesv. Qullivan.®® Thepreemption model could besimilar tothemodel followed by the Second
CircuitinNBAv. Motorola,® whi chrestri cted state mi sappropriation claimsto narrow bounds
delimited by federal policy embeddedinthecopyright act. Perhapsrequiring actual proof that the
botshavestopped service, or threatenthevery existenceof theservice—arequirementimposed,
mutatis mutandis in NBA v. Motorola—would be sustainable under afirst amendment or
preemption analysis.

Beyond raw dataand thevariouswaysof controllingit, acentral questionthat will haveto
beaddressedisthestatusof |egal control of informationabout information—Ilikelinking, or other
statements people make about the availability and valence of some described information.

Linking—themutual pointing of many documentsto each other—isthevery coreideaof
theWorldWideWeb. Inavariety of cases, partieshaveattempted to uselaw to control thelinking
practicesof others, largely toretain control over theinformationabout whichthechallengedlink
providesinformation. What iscommontothese casesisthat they aimtocreateanexclusiveprivate
rightto givepeopleinformation about wherethey canfindinformation. Thelinking aspect of
Ramerdesrai sesthisexclusiveright directly, asaninterpretation of theanti-deviceprovisionof the
DMCA.

8 eBay, Inc. v. Bidder's Edge, Inc., 2000 U.S. Dist. LEXIS 13326.

84 Peg Brickley, Now-Defunct Bidder's Edge Settles Online Dispute, Corporate Legal Times, July,
2001.

% New York Timesv. Sullivan, 376 US 254, 266 (1964).

% National Basketball Association v. Motorola, 105 F.3d 841 (2d Cir. 1997).
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InReimerdesthe movieindustry sought and received an injunction prohibiting the
defendantsfromlinkingfromtheir siteto placesontheWebwhereuserscould accessDeCSS. In
thi saspect of thecase, thecourt prohibited thedefendantsfromtel ling otherswherethey couldfind
thissoftwareby linkingto sitesthat madeacopy available. Theprinciplewasthat alinkisjusta
way of providing software, and whether giving it on adisk or providing alink to an online
distribution point, making theprohibited softwareavail ableto usersisaviolation of theprohibition
ontraffickingincircumventiondevices. Thisthedistrict court percelved aseasy inacasewherethe
link directly beganadownloading process, andwaseasily not thecaseif ageneral -purpose
publication, likeanewspaper, linked to abroad sitethat di scussed many issues, andincluded alink
toacopy of theprogram. Thecourt described asharder casesinstancesinwhichtherewassome
materia ontheend of alink, but not al ot other than the prohibited circumvention software, or where
thepersonlinking hadintended tofacilitatecircumventionby linking. Thecourtthereforesetouta
diding scaleof likelihood of finding ligbility, depending ontheintent of thelinkingandtheextent to
which alink was close to, or removed from, being as a practical matter a download button.®’

Thedifficulty withtheapproachthat thedistrict courtinReimerdestook isthat linkingis
simply astatement about whereinformation can befound. Prohibiting peoplefromtellingother
peopl ewhereinformation canbefound, leavingthoseothersfreeto usethat information asthey
pleaseisvery difficulttosquarewiththefirstamendment. A list of linksisnot fundamentally
different fromanewspaper listing of all thebookstoresintownwhereobscene pornography canbe
found—as thegovernment’ slawyer conceded during theargument onappeal. The* intent” factor
that thedi strict court used to miti gatethi seffect—intent to di stribute prohi bited material s—woul d
have allowedimpositionof liability against arag that intended to hel pitsreadersget obscene
pornography, but would haveexempted aconservativenewspaper that publishedthelist aspart of
acampaigntoboycott thestores. Thegenera -purposepublication versusdedi cated distribution
sitefactor would havemeant that maybeif therag had enough other contentit wouldn’ t beliabl e,
but aperson handing out handbillswiththesameexact list would beliable. Thedegreeofex post
judicial judgment astointent and purposeof thepublicationwould chill speech. Perhaps, under a
clear and present danger analysis, somelinkscanindeed beprohibited. A link that, without warning
the personclicking beginstodownload avirusisafairly obviousexample, becauseit operates
without theintervention of human cognition. It playsapurely functional, not communicativerole.
Butlinkingtoasitethat hassuchalink, particularly with somestatement—you canfindthisvirus
here—is already a matter of informing another, not of causing harm.

A moresubtleregulation of linking occurswhen partiesseek to prohibit othersfromlinking
tothemor tocontrol how they link tothem. Thequintessential caseinvol ved aservicethat
Mi crosoft offered—s dewalk.com—that provided accessto, among other things, informationon
eventsinvariouscities. |f auser wanted aticket totheevent, thesidewal k sitelinked that user

8 Reimerdes at 340-41.
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directly toapageonticketmaster.comwheretheuser could buy aticket. Ticketmaster objected
tothispractice, preferringinstead that s dewalk.comlink toitshomepage, soasto exposetheusers
toall theadvertisingand services Ticketmaster providedtotheusers, rather thansolely tothe
gpecificsarvicesought by theuser referred by sidewalk.com. Thecasesettled, and another smilar
case, Ticketmaster Corp. v. Tickets.com, Inc.,2wasresol vedinan unpublished opinionthat
focused on other aspects of the case.

At stakeintheselinking casesiswhowill control thecontextinwhich certaininformation
ispresented. If degplinkingisprohibited, Ticketmaster will control thecontext—theother movies
or eventsavailableto beseen, their rel ative prominence, reviews, etc. Therighttocontrol linking
then becomesaright to shapethemeaning andrelevanceof one’ sstatementsfor others. Andif the
choicebetween Ticketmaster and Microsoft ascontrollersof thecontext of information may seem
of littlenormativeconsequence, itisimportant to recognizethat theright to control linking could
easily apply to alocal library, or church, or a neighbor.

Thegeneral pointisthis. OntheNet thereareavariety of waysinwhich somepeoplecan
provide information about information €l sewhereontheWeb. Indoing so, they loosenthecontrol
of someoneel se—beitthegovernment, athird party interestedinlimiting accesstotheinformation
described, or theperson of fering theinformation described—over thedescribedinformation. Ina
seriesof instanceswehave seen attemptsby peoplewith control over certaininformationtolimit
theability of otherstoloosenthat control by providinginformation about thecontrolledinformation.
Thesearenot casesinwhichapersonwithout accesstoinformationisseeking affirmativeaccess.
Thesearecaseswheresomeoneisseeking theaid of law to control what otherssay to each other
aboutinformationthat personwishestokeep controlled. Understoodintheseterms, therestrictive
natureof thesemovesintermsof freespeech becomesclear, andtheneedto subject themtofirst
amendment scrutiny too becomes clear.

Conclusion

Exclusive privaterightsininformationexistintensionwithindividua freedomtoreadand
expressonesdlf. Thistensionismediated by congtitutional constraintsplaced on Congresswhenit
enacts such rights, constraints that in practice some lower courts have relaxed.

The constraintsarejustified becauseexclusiveprivaterightsininformationthat aretoo
strong entail substantial costsintermsof democracy andautonomy. For bothvalues, thedriving
mechani smisthat strong exclusiverightsincreasetheimportanceof |arge-scalecommercial
producersof commaodifiedinformation, at theexpensenonprofitinformation productionandthe
emergence of nonproprietary peer production ascoreelementsof our information production
system. For democracy, that meansthat moreof theinformationavailableand thechannel sof

8 2000 U.S. Digt. LEX1S 12987 (C.D. Cal. Aug. 10, 2000).
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communi cationarefunnel edthroughasmall number of largecommercial mediacompanies, atthe
expenseof opportunitiesfor amorediverseuniverseof content andloci of discourse. For
autonomy, it meansthat wewill haveasysemwith substantidly lessinformationof critical andfringe
possihilities, and greater opportunitiesfor someplayers—theownersof mediaand*” content”—to
sructuretheinformation environment of consumers. It alsomeansthat opportunitiesfor enhancing
personal autonomy in both the productive and consumption aspects of individuals
lives—opportunities made possible by the emergence of peer production—will be more limitec

Thecongraintsarea sojustified becausethepolitica economy of legidationinthisfieddhas
asystematicbiastowardsever-stronger exclusiverights. Thebeneficiariesof therightsseeprivate
and present gainsfrom strengtheningrights. Thosewho bear thecostsarediffuse, andusualy the
costsareto beincurredinthefuture, sometimesby generationsnot yet bornor at least not yet able
toforeseetheeffectsonthem. Thisleadsto asystematicoverstatement of thebenefitsand
understatement of the costs of rights.

At present, anumber of pressurepointsarelikely toplay acentral roleindefiningthe
rel ationship betweentheconstitutionand theingtitution of exclusiveprivaterightsininformation.
First, theframework | suggestiscontroversia, andwhether or notitwill end upreflectingthelaw
will largely bedeterminedinanumber of casescurrently inthecourts. Second, theway thefirst
amendment playsinthisdebatewill beheavily affected by how firstamendment law resolvesan
internal tensioninhow that law hasresponded totheriseof theinformationeconomy. Thefirst
amendment’ s gradual extension of rightsto corporations, and of thestatusof speechtowhat are
essentially thecommercial operationsof firmsintheinformation economy, pushestowardsanew-
Lochnerismfor theinformationeconomy. Thesimultaneousfailureto protectindividual sfrom
commercial overreachingthatimpoverishesand controlsindividuas' informationenvironment
introducesamoral inversioninfirstamendment lawinthisarea. Thefirstamendment hascometo
protect ascentral rightsthat canonly bejustifiedinstrumental ly, often at theexpenseof individuals
who arethereal bearersof intrinsic claimstofreedom of speechandexpression. Third, thisisan
areainwhichtheform of many of theregul ationshasthelook andfeel of privateordering, a
characteristicthat tendsto confoundfirstamendment law inthisarea. Nonetheless, thedesign of
exclusiveprivaterightsshould betreated asany other law whoseoperativecharacteristicisthe
prohibi tion of speech. Fourth, how weresolvethefirst amendment statusof theregul ation of code
will beimmensely important becauseit will determinehow thelogical layer of theinformation
environmentismadeto comply with, or resist, enclosureof thepublicdomain. Theincreasing
sophistication of computersandthe easeof translation from humanto machinelanguages
complicatesthisproblemsignificantly. Fifth, heightened criminalizationisatrendthat raisesthe
stakesof thecongtitutional debate, and presentsoneof themostimportant targetsforimmediate
resolution. Sixth, avariety of mechani smsbeing devel oped to givesomepeopl e power to control
informationthat other peopl egiveabout information arean areawherethefirs amendment hasan
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important roleto play in stemming theexpanding rangeof rightsto control informationthat are
intended to sustain the business model of selling information as goods.

What isupfor grabsinthesedebatesistheway that informationand cultureisproduced
inthepervasively networked society. How informationisproduced and used, whoisengagedin
information production and exchange, withwhat motives, andwithwhat degreeof control over what
othersseeand speak insociety will havesignificantimplicationsfor democracy andfreedom. The
constitutioncannot besilent or neutral inthesequestions. It placesitsthumb onthescal esof
freedomonthesideof arobust democraticdiscourse, of diversity of antagonisticvoices, and of
individual expressive autonomy.
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